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JOHN RANDOLPH TUCKER. 


By Susan P. LEE. 


OHN RANDOLPH TUCKER, who died 
at his home in Lexington, Virginia, on 

the 13th of February, 1897, was a man of 
distinctive and marked personality worthy 
of special mention and honorable remem- 
brance. 

In his characteristics and his career, Mr. 
Tucker furnishes a fine illustration of the 
important influence of heredity. His grand- 
father, St. George, the first of the Virginia 
Tuckers, came to the colony from Bermuda, 
as ayouth, in 1770. He received his education 
at William and Mary College, and became 
a lawyer in the Ancient Dominion. When 
the War of the Revolution opened, the 
young Bermudian not only took up arms in 
defense of the country of his adoption, but 
headed a secret expedition to his native is- 
land, which seized and brought off a quan- 
tity of military stores, which served to eke 
out Washington’s scant supplies at the siege 
of Boston. As a colonel of cavalry, St. 
George Tucker also distinguished himself in 
Green’s campaign, and was wounded at the 
siege of Yorktown. 

American independence once established, 
Colonel Tucker resumed the practice of his 
profession. In 1786, he was a member of 
the Annapolis Convention, the precursor 
and originator of the Constitutional Conven- 
tion of 1787. The next year he was ap- 
pointed a judge of the general court, and 
law professor at William and Mary College. 
He also performed excellent service as one 
of the revisers of the Virginia Code. These 
honors came to him before he was forty 
years old. Later on, Judge Tucker suc- 





ceeded the eminent jurist, Edmund Pendle- 
ton, as president of the court of appeals. 

Judge Tucker’s legal decisions all tended 
to uphold and strengthen constitutional 
power as stronger and farther reaching than 
the laws of legislatures, or of Congress. 

His annotations of Blackstone’s Commen- 
taries are noteworthy for their discussion of 
the principles of government, and especially 
of constitutional government. They offered 
the first disquisition upon the origin and na- 
ture of the Federal Constitution, and upon 
its character and interpretation. 

Judge St. George Tucker’s first wife was 
Mrs. Frances Bland Randolph, mother of 
the eccentric statesman, John Randolph of 
Roanoke. The first son of this marriage, 
Henry St. George Tucker, and a younger 
son, N. Beverley Tucker, were, like their 
father, educated at William and Mary Col- 
lege; and both of them became lawyers, 
and afterwards, like him also, judges and 
law professors. 

Henry St. George Tucker, with his body- 
servant Bob, left tide-water Virginia for the 
newer country beyond the mountains, and 
began the practice of law in Winchester, in 
1802, when he had just come of age. His 
father promised to support him for three 
years, and during that time, the young law. 
yer called upon the parental purse for three 
hundred and seventy-five dollars. At the 
age of twenty-six he married Miss Anna 
Evelina Hunter, through whom their chil- 
dren inherited a strain of Scotch-Irish blood. 

In the War of 1812 Henry St. George 
Tucker took up arms, as his father had done 
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in the Revolution. ‘After the peace, he was 
sent to Congress before he was thirty-five, 


where he showed himself an able debater, | 


and held positions on several important 
committees. Mr. Tucker was then elected 
judge of the chancery court in his own 
and the adjoining districts, and, in 1830, 
was appointed by the legislature president 
of the court of appeals, although he was 
the youngest member of that august body. 
He filled this posi- 
tion for ten years, 
when he resigned it 
to accept the chair 
of law at the Uni- 
versity of Virginia. 
He had, previously 
to leaving Winches- 
ter, conducted a 
private law school 
there,many students 
of which became 
leaders in their pro- 
While this 
lasted, this 
second Judge Tuck- 
er wrote and printed 
for his class a series 
of ‘‘ Notes on Black- 
* more at 
length than those of 
his father. 

The third son of 
Henry St. George 
Tucker was born in Winchester, Virginia, in 
1823, and was named for his distinguished 
half-uncle, John Randolph. He received his 
education at the University of Virginia, and 
studied law there under his father. He first 
settled in Richmond, but soon removed to 
Winchester, and became the partner of 
Robert Y. Conrad, an eminent lawyer of 
that day. 

John Randolph Tucker was a diligent stu- 
dent, and a ready and skillful debater. With 
a clear insight into legal and political ques- 
tions he combined a musical voice, a free 


fession. 
school 


stone,’ 








JUDGE ST. GEORGE TUCKER, 





flow of language, a graceful manner and 
ready wit, which made him on all occasions 
a pleasing and forcible speaker. In politics 
he was a State Rights Democrat, and took 
considerable part in public affairs. In 1852, 
and again in 1856, he was one of the Demo- 
cratic electors from Virginia, and in a can- 
vass against the ‘“‘ Know Nothings,” in 1855, 
he gained a reputation as a popular speaker 
whom few in the land could equal. 

In recognition of 
his ability, Mr. 
Tucker was appoint- 
ed, in 1857, attorney 
general of Virginia, 
that office having 
become vacant by 
death. He was 
twice re-elected to 
this position, and 
continued to hold it 
during the four years 
of the Civil War. 
He then resumed 
the practice of his 
profession, and was 
associated with 
other distinguished 
lawyers in the de- 
fense of the Hon. 
Jefferson Davis. In 
1870, Mr. Tucker 
was elected one of 
the law professors 
in Washington College, of which General 
Robert E. Lee had become president, and 
from that time was a leading and honored 
citizen of the little town of Lexington. 

Four years after this, and for six suc- 
cessive terms, Mr. Tucker was elected to 
Congress by a very large majority, and it 
was only when he publicly declined re- 
nomination, in 1886, that his constituents 
consented to turn their thoughts to any 
other representative. His popularity during 
these twelve years was due to the confidence 
felt by the people in his honest fidelity to 
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what he believed right; for on many public 
questions —tariff reform, sound money, and 
the Blair bill— he was opposed to the opin- 
ions generally held in Virginia. 

From his first appearance in Congress, 
John Randolph Tucker was recognized as 
one of the foremost members of that body 
for ability, integrity, and accurate legal 
knowledge. He had 
honestly believed 
that, under the Con- 
stitution of 1788, a 
State had the right 
to secede. He now 
acknowledged that 
the arbitrament of 
the sword had de- 
stroyed any such 
right; but he stood 
manfully forward in 
defense of the South, 
and made forcible 
and brilliant replies 
to attacks upon her, 
especially those made 
by Blaine and Gar- 
field. 

Following the ex- 
ample of his father 
and grandfather, John 
Randolph Tucker de- 
voted his attention 
especially to consti- 
tutional law, and had 
scarcely an equal in 
the house in that department of legal learn- 
ing. His great speeches on the Electoral 
Commission bill; on the constitutional doc- 
trine as to the presidential count; the Ha- 
waiian treaty; the use of United States sol- 
diers at the polls; the reduction of the tariff, 
and Chinese immigration, were all based 
upon the ground that the action proposed 
was contrary to the Constitution. 

In 1880, Mr. Tucker introduced a rule for 
the counting of a quorum to prevent a dead- 
lock in the house. Speaker Reed justified 
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his action in 1890 by Mr. Tucker’s argument 
of ten years before, and the last Democratic 
house practically engrafted his proposition 
in its rules. Mr. Tucker also did good work 
upon various important committees. As 
member for eight years—dat one period 
chairman — of the Ways and Means Com- 
mittee, he gave diligent study to the tariff 
question, which he 
embodied in his great 
argument upon the 
tariff in 1878. Dur- 
ing his last two terms 
he was chairman of 
the Judiciary Com- 
mittee. 

After his retire- 
ment from Congress, 
John Randolph 
Tucker practiced his 
profession, and was 
engaged in very im- 
portant cases. His 
splendid argument 
before the Supreme 
Court of the United 
States, in the debt 
case of Virginia, elic- 
ited high praise from 
| the justices and law- 
| yers who heard it, and 
won his cause over 
the brilliant rhetoric 
of the opposing coun- 
sel, Roscoe Conkling. 
His distaste for the strife and wire-pulling 
of political life induced Mr. Tucker to with- 
draw from Congress. 

In 1870, he gave up his large and lucrative 
practice to take once more the law profes- 
sorship in Washington and Lee University, 
formerly Washington College. Teaching was 
as congenial to him as it had been to his 
father and grandfather, and he felt it a noble 
work for his advancing years to instruct his 
young countrymen in the principles of law 
and government. He was untiring in study, 
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and labored always to have such thorough 
knowledge of his subject as to present it in 
the clearest and most striking manner to his 
classes. In addition to his lectures, he de- 
voted much time and effort to a work on 
constitutional law. This he left so nearly 
completed that his son, the Hon. H. St. G. 
Tucker, expects soon to put it in press. 

John Randolph Tucker’s legal reputation 
was national. He was in 1892 elected presi- 
dent of the National Bar Association, before 
which he delivered, on four occasions, splen- 
did addresses. The three oldest colleges in 
the Union, — Harvard, William and Mary, 
and Yale,—each conferred upon him the 
degree of LL.D. Union University, in New 
York, added a fourth similar honor. Among 
many public addresses which he was called 
on to make, we must mention one before 
the Social Science Association in 1877; 
another, ten years later, before the Law 
School of Yale; and a third, delivered in 
Richmond, Virginia, two years ago, on the 
Old Court of Appeals of the State. 

Mr. Tucker’s individuality was even more 
brilliant and admirable in social and private 
life than in his public career. He had a fine 
physique, courteous, charming manners, a 
genial disposition, a marvelous gift as a 
raconteur, and a spontaneous, inexhaustible 
flow of wit and humor, which brightened the 
dark places of life, and brought smiles to the 
faces of all whom he met. He was the 
center of attraction at every social gather- 
ing, and young and old listened eagerly for 
the mingled fun and pathos which fell from 
his lips. He saw what was ludicrous even 
in his best and dearest, and with unusual 
mimetic power would reproduce it before 
them as with a flash of the kinetoscope, but 
it was always done lovingly, and without a 
trace of malice. To his friends he was al- 
ways “Ran.” His boys knew him affection- 
ately as “old Ran.” The humblest of the 
neighbors among whom he lived for twenty- 
six years honored and revered the stately, 
white-haired man who had a kind word and 
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cheerful smile for each of them. Of late 
years it was his custom to stop and chat for 
a few moments with the friends he met in his 
daily walks, and many an anxious spirit felt 
lightened of its care after one of these kindly, 
witty talks. 

At the age of twenty-five, John Randolph 
Tucker married Miss Laura Holmes Powell, 
who survives him after an unclouded union 
of forty-seven years. The assistants at their 
wedding were wont to declare that they were 
the handsomest couple who ever stood be- 
fore a parson. As husband and father, Mr. 
He took the 
keenest delight in the society of his family. 
His wit played more freely there than else- 
where. He was the most beloved and charm- 
ing companion to his children and grand- 
children, sympathizing alike in their joys 
and their sorrows. 

Early in life Mr. Tucker connected him- 
self with the Presbyterian Church, of which 
he was for many years an elder; and he led 
in his different vocations the life of a con- 
sistent Christian man. After returning to 
Washington and Lee, he added to his labors 
as law professor the teaching every Sunday 
morning of a large Bible class of young men. 
The words and doctrines of Holy Writ were 
as familiar to him as those of Blackstone 
and the Constitution, and he took even 
greater delight in setting them clearly 
and impressively before his youthful audi- 
ence. 

The grip attacked this noble, useful man, 
in December, 1896, and his beneficent life 
ebbed slowly away. His Christian faith was 
unwavering amid the sufferings and prostra- 
tion which attended his last days. Flashes 
of his old humor sparkled from time to time. 
When told by one of his daughters that the 
consulting physician thought his constitution 
much in his favor, he whispered, with a 
twinkle in his eye, “I always was good on 
the Constitution.” 

Four daughters and one son, Hon. H. St. 
George Tucker, are still living. This son 
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has filled his father’s seat in Congress — 
except for one term — since 1886. 
This brief sketch imperfectly describes a 


man who led so pure, useful and honorable 
a life as Mr. Tucker, and who will be so long 
and truly reverenced and mourned. 





CONDEMNED TO THE NOOSE. 


ALPH SUTHERLAND, who early in 

the last century occupied a stone 
house a mile from Leeds, in the Catskills, 
was a man of morose and violent disposition, 
whose servant, a Scotch girl, was virtually a 
slave, inasmuch as she was bound to work 
for him without pay until she had refunded 
to him her passage money to this country. 
Becoming weary of bondage and of the 
tempers of her master, the girl ran away. 
The man set off in a raging chase, and she 
had not gone far before Sutherland overtook 
her, tied her by the wrists to his horse’s 
tail, and began the homeward journey. 
Afterward, he swore that the girl stumbled 
against the horse’s legs, so frightening the 
animal that it rushed off madly, pitching 
him out of the saddle and dashing the serv- 
ant to death on rocks and trees; yet know- 
ing how ugly tempered he could be, his 
neighbors were better inclined to believe 
that he had driven the horse into a gallop, 
intending to drag the girl for a short dis- 
tance, as a punishment, and to rein up 
before he had done serious mischief. On 
this supposition he was arrested, tried, and 
sentenced to die on the scaffold. 

The tricks of circumstantial evidence, 
together with pleas advanced by influential 
relatives of the prisoner, induced the court 
to delay sentence until the culprit should be 
ninety-nine years old, but it was ordered 
that, while released on his own recognizance, 
in the interim, he should keep a hangman’s 
noose about his neck and show himself 
before the judges in Catskill once every 
year, to prove that he wore his badge of 
infamy and kept his crime in mind. This 
sentence he obeyed, and there were people 





living recently who claimed to remember 
him as he went about with a silken cord 
knotted at his throat. He was always alone, 
he seldom spoke, his rough, imperious man- 
ner had departed. Only when children 
asked him what the rope was for were his 
lips seen to quiver, and then he would hurry 
away. After dark his house was avoided, 
for gossips said that a shrieking woman 
passed it nightly, tied at the tail of a giant 
horse with fiery eyes and smoking nostrils ; 
that a skeleton in a winding sheet had been 
found there; that a curious thing, something 
like a woman, had been known to sit on his 
garden wall, with lights shining from her 
finger-tips, uttering unearthly laughter; and 
that domestic animals reproached the man 
by groaning and howling beneath his win- 
dows. 

These beliefs he knew, yet he neither 
grieved, nor scorned, nor answered when he 
was told of them. Years sped on. Every 
year deepened his reserve and loneliness, 
and some began to whisper that he would 
take his own way out of the world, though 
others answered that men who were born to 
be hanged would never be drowned. Buta 
new republic was created; new laws were 
made; new judges sat to minister them. 
So, on Ralph Sutherland’s ninety-ninth birth- 
day anniversary, there were none who would 
accuse him or execute sentence. He lived 
yet another year, dying in 1801. But was 
it from habit, or was it in self-punishment 
and remorse, that he never took off the 
cord? for, when he drew his last breath, 
though it was in his own house, his throat 
was still encircled by the hangman’s rope.— 
Myths and Legends of Our Own Land. 
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AN UNPUBLISHED LETTER OF CHANCELLOR JAMES KENT:' 


This letter was recently found in the Old Capitol at Jackson, Miss. There is no record showing how it got there. The Thomas Wash- 
ington to whom it is addressed was a lawyer of some note who lived at Nashville, Tenn.—Eb. 


NEW YORK, October 6th, 1828. 


DEAR SIR: 


Your very kind & friendly letter of the 
15th ult. was duly received, and also your 
argument in the Case of /vey vs. Pinson. I 
have read the Pamphlet with much interest 
& pleasure. It is composed with masterly 
ability, of this there can be no doubt, & 
without presuming to give any opinion on a 
great case, still Sub Fudice, & only argued 
before me on one side, I beg leave to ex- 
press my highest respect for the law reason- 
ing & doctrine of the argument, & my 
admiration of the spirit, & eloquence which 
animate it. My attention was very much 
fixed on the perusal, & if there be any law- 
yer in this State who can write a better 
argument in any point of view I have not 
the honor of his acquaintance. 

As to the rest of your letter concerning 
my life & studies, I hardly know what to 
say, or to do. Your letter & argument, & 
character & name have impressed me so 
favorably, that I feel every disposition to 
oblige you, if it be not too much at my own 
expense. My attainments are of too ordi- 
nary a character, & far too limited, justly to 
provoke such curiosity. I have had nothing 
more to aid me in all my life than plain 
method, prudence, temperance & steady 
persevering diligence. My diligence was 
more remarkable for being steady & uniform, 
than for the degree of it, which never was 
excessive, so as to impair my health or eyes, 
or prevent all kinds of innocent & lively 
recreation. I would now venture to state 
briefly but very frankly & at your special 
desire, somewhat of the course & progress 
of my studious life. I know you cannot 
but smile at times at my simplicity, but I 
commit myself to your indulgence & honor. 


1 Copyright, 1897, by George Edward Kent. All rights reserved. 





I was educated at Yale College & gradu- 
ated in 1781. I stood as well as any in my 
class, but the test of scholarship at that day 
was contemptible. I was only a very in- 
ferior classical scholar, & we were not re- 
quired, & to this day I have never looked 
into a Greek book but the New Testament. 
My favorite studies were Geography, History, 
Poetry, bellesletter, &c. When the College 
was broken up & dispersed in July 1779 by 
the British, I retired to a country village & 
finding Blackstone’s com. I read the 4th 
volume, parts of the work struck my taste, 
& the work inspired me at the age of 16 
with awe, and I fondly determined to be a 
lawyer. In November 1781 I was placed 
by my father with Mr. (now called Judge) 
Benson, who was then attorney general at 
Poughkeepsie on the banks of the Hudson, 
& in my native County of Dutchess. There 
I entered on law, & was the most modest, 
steady, industrious student that such a place 
ever saw. I read the following winter Gro- 
tins & Puffendorf in huge folios, & made 
copious extracts. My fellow students who 
were more gay and gallant, thought me very 
odd and dull in my taste, but out of five of 
them four died in middle life drunkards. I 
was free from all dissipation, and chaste as 
pure virgin snow. I had never danced, or 
played cards, or sported with a gun, or drank 
anything but water. In 1782 I read Smollets 
history of England, & procured at a farmers 
house where I boarded, Rapins History (a 
huge folio) and read it through; and I found 
during the course of the last summer among 
my papers, my M. S. abridgment on Rapins 
dissertation on the laws and customs of the 
Anglo Saxons. [abridged Hales history of 
the common law, and the old books of prac- 
tice, and read parts of Blackstone again & 
again. The same year I procured Humes 
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History and his profound reflections & ad- 
mirable eloquence struck most deeply on 
my youthful mind. I extracted the most 
admired parts and made several volumes of 
M.S.S. Iwas admitted to the bar of the 
Supr. Court in January 1785, at the age of 
21, and then married without one cent of 
property; for my education exhausted all my 
kind father’s resources and left me in debt 
$400.00, which took me two or three years 
to discharge. Whydid I marry? I answer 
that. 

At the farmers house where I boarded, 
one of his daughters, a little modest, lovely 
girl of 14 generally caught my attention & in- 
sensibly stole upon my affections, & I before 
I thought of love or knew what it was, I was 
most violently affected. I was 21. and my 
wife 16 when we married, & that charming 
lovely girl has been the tdol & solace of my 
life, & is now with me in my office, uncon- 
scious that I am writing this concerning her. 
We have both had uniform health & the 
most perfect & unalloyed domestic happi- 
ness, & are both as well now & in as good 
spirits as when we married. We have three 
adult children. My son lives with me and 
is 26,& a lawyer, & of excellent sense, & 
discretion, & of the purest morals. My 
eldest daughter is well married, & lives the 
next door to me, with the intimacy of our 
family, my youngest daughter is now of age, 
she lives with me, & is my little idol. 

I went to housekeeping at Poughkeepsie, 
1786, in a small, snug cottage, & there I 
lived in charming simplicity for eight years. 
My practice was just about sufficient to re- 
deem me from debt, & to maintain my 
wife & establishment decently, and supply 
me with books about as fast as I could read 
them. I had neglected & almost entirely 
forgotten my scanty knowledge of the Greek 
& Roman classics, & an accident turned 
my attention to them very suddenly. At 
the June Circuit in 1786, I saw Ed. Living- 
ston (now the codifier for Louisiana) & he 
had a pocket Horace & read some passages 





to me at some office & pointed out their 
beauties, assuming that I well understood 
Horace. I said nothing, but was stung with 
shame & mortification, for I had forgotten 
even my Greek letters. I purchased im- 
mediately Horace and Virgil, a dictionary 
& grammer, and a Greek Lexicon & gram- 
mer and the testament, & formed my reso- 
lution promptly and decidedly to recover the 
lost languages. 

I studied in my little cottage mornings 
and devoted an hour to greek and another 
to latin daily, I soon increased it to two for 
each tonge in the 24 hours, my acquaint- 
ance with the languages increased rapidly. 
After I had read Horace and Virgil I ven- 
tured upon Livy for the first time in my life, 
& after I had completed the Greek Testa- 
ment I took up the Iliad,& I can hardly 
describe at this day (1!) with which I pro- 
gressively read and studied in the original 
Livy & the Iliad. It gave me inspiration, I 
purchased a French Dictionary & grammer 
& began French & gave an hour to this lan- 
guage daily. I appropriated the business 
part of the day to law, & read Co. Litt, & 
made copious notes. I devoted evening to 
English literature in company with my 
wife. From 1788 to 1798 I steadily divided 
the day into five portions, & alotted them 
to Greek, Latin, law and business, French & 
English. 1 mastered the best of the Greek, 
Latin and French classics, & as well as the 
best English & law books at hand & read 
Mackiavel & all collateral branches of Eng- 
lish history, such as Libeletines H. 2nd Ba- 
cons H. 7th. Lord Clarendon on the great 
Rebellion, &c. I even sent to England as 
early as 1790 for Warbertons divine legation 
Lusiad. 

My library which started from nothing 
grew with my growth, & it has now attained 
to upwards of 3000 volumes, & it is pretty 
well selected, for there is scarcely a work, 
authority or document referred to in the 
3 volumes of my commentaries but what 


1 Words omitted in original. 
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has a place in my own library, next to my 
wife, my library has been the solace of my 
greatest pleasure & devoted attachment. 
The year 1793 was another era in my 
life, I removed from Poughkeepsie to the 
city of New York, with which I had become 
well acquainted, & I wanted to get rid of 
the incumbrance of a dull law partner at P, 
but though I had been in practice nine 
years, I had acquired very little property. 
My furniture & library were very scanty, & I 
had not $500 extra in the world. But I 


owed nothing, & came to the City with good | 
My | 


character & with a scolar’s reputation. 
newspaper writings, & speeches in the as- 
sembly had given me some notoriety. I do 
not believe any human being ever lived 
with more pure and perfect domestic repose 
& simplicity & happiness than I did for 
those nine years. 

I was appointed professor of law in Colum- 
bia College late in 1793 & this drove me to 
deeper legal researches. I read that year 
in the original Bynkersheek Quinctillion & 
Ciceros rhetorical works, besides reports & 
digests, & began the compilation of law lec- 
tures. I read a course in 1794 & 5 to about 
40 gentlemen of the first rank in the City. 
They were very well received, but I have 
long since discovered them to have been 
slight & trashy productions. I wanted Ju- 
dicial labors to teach me precision. I 
dropped the course after one term, & soon 
became considerably involved in business, 
but was never fond of, nor much distin- 
guished in the contentions of the bar. 

I had commenced in 1786 to be a zeal- 
ous Federalist & read everything on poli- 
tics. I got the Federalist almost by heart, 
and became intimate with Hamilton. I 


entered with ardor into the federal politics 
against France in 1793, & my hostility to 
the French democracy, & to French power 
beat with strong pulsation down to the bat- 
tle of Waterloo, now you know my politics. 

I had excellent health owing to the 
love of simple diet, & to all kinds of tem- 





perance, & never read late nights. I rambled 
daily with my wife on foot over the hills, we 
were never asunder. In 1795 we made a 
voyage through the lakes George & Cham- 
plain. In 1797 we run over the 4 New 
England States. As I was born and nour- 
ished in boyish days among the highlands 
East of the Hudson, I have always loved 
rural & wild scenery, & the sight of moun- 
tains & hills, & woods & streams always en- 
chanted me, and do still. This is owing in 
part to early associations, & it is one secret 
of my uniform health & chirfulness. 

In 1796 I began my career of official life. 
It came upon me entirely unsolicited & un- 
expected. In Feby 1796 Governor Jay 
wrote me a letter stating that the office of 
Master in Chancery was vacant, & wished to 
know confidentially whether I would accept. 
I wrote a very respectful but very laconic 
answer. It was ‘That I was content to 
accept of the office if appointed.” The 
same day I received the appointment, & was 
astonished to learn that there were 16 pro- 
fessed applicants all disappointed. This 
office gave me the monopoly of the business 
of that office, for there was but one other 
master in N York. The office kept me very 
busy in petty details and outdoor concerns, 
but was profitable. In March 1797 I was 
appointed Recorder of N. York. This was 
done at Albany, & without my knowledge 
that the office was even vacant or expected to 
be. The first I heard of it was the appointed 
announced in the papers. This was very 
gratifying to me, because it was a judicial 
office. I thought that it would relieve me 
from the drudgery of practice & gave me a 
way of displaying what I knew; & of being 
useful entirely to my taste. I pursued my 
studies with increased appetite & enlarged 
my law library very much. But I was en- 
cumbered with office business, for the gov- 
ernor allowed me to retain the other office 
also, & with these joint duties & counsel 
business in the Sup Court, I made a great 
deal of money that year. In Feby 1798 I 
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was offered by Gov Jay & accepted the 
office of youngest Fudge of the Supreme 
Court. This was the summit of my ambition. 
My object was to return back to Pough- 
keepsie, & resume my studies, & ride the 
circuits, & inhale country air, & enjoy otium 
cum dignitate. I never dreamed of volumes 
of reports & written opinions. Such things 
were not then thoughtof. I retired back to 
P in the Spring of 1798 & in that Summer 
rode all over the Western wilderness & was 
delighted. I returned home and began my 
Greek & Latin, & French, & English, & law 
classics as formerly, & made wonderful prog- 
ress in books that year. 

In 1799 I was obliged to remove to Al- 
bany, in that I might not be too much from 
home, & there I remained stationary for 24 
years. When I came to the bench there 
(*‘) no reports or State precedents. The 
opinions from the bench were delivered ore 
tenus. We had no law of our own, & nobody 
knew what it was. I first introduced a 
thorough examination of cases & written 
opinions. In Jany T 1799 the 2d case re- 
ported in 1st Johnsons cases, of Ludlow vs. 
Dale* is a sample of the earliest. The 
judges when we met all assumed that foreign 
sentences were only good prime facie. I 
presented and read my written opinion that 
they were conclusive & they all gave up to 
me & so I read it in court as it stands. This 
was the commencement of a new plan, & 
then was laid the first stone in the subse- 
quently erected temple of our jurisprudence. 

Between that time & 1804 I rode my 
share of circuits, attended all the terms, 
& was never absent, & was always ready 
in every case by the day. I read in that 
time (*) and completely abridged the latter, 
& made copious digests of all the English 
new reports and treatises as they came 
out. I made much use of the Corpus Furis, 


1 Word omitted in the original. 


2 Probably January, 1806, 1st Case in 1 John. Ludlow 
v. Bowne. 


8 Blank in the original. 





& as the Judges (Livingston excepted) 
knew nothing of French or civil law I had 
immense advantage over them. I could 
generally put my Brethern to rout & carry 
my point by mysterious want of French & 
civil law. The Judges were republicans & 
very kindly disposed to everything that was 
French, & this enabled me without exciting 
any alarm or jealousy, to make free use of 
such authorities & thereby enrich our com- 
mercial law. 

I gradually acquired preponderating influ- 
ence with my brethern, & the volumes in 
Johnson after I became Ch. J in 1804 show 
it. The first practice was for each judge to 
give his portion of opinions when we all 
agreed, but that gradually fell off, but for 
the two or three last years before I left the 
bench, I gave the most of them. I remem- 
ber that in 8th Johnson all the opinions one 
Term are per curiam. The fact is I wrote 
them all, & proposed that course to avoid 
existing jealousy & many a per curiam 
opinion was so inserted for that reason. 

Many of the cases decided during the 16 
years I was in the Supr. Court were labored 
by me most unmercifully, but it was neces- 
sary under the circumstances in order to 
subdue opposition. We had but few Ameri- 
can precedents. One judge was democratic, 
and my brother Spencer particularly, of a 
bold, vigorous, dogmatic mind, & overbear- 
ing manner. English authorities did not 
stand very high in those feverish times, & 
this led me a hundred times to attempt to 
bear down opposition, or flame it by ex- 
hausting research & overwhelming author- 
ity. Our Jurisprudence was probably on the 
whole improved by it. My mind certainly 
was roused, & was always kept ardent and 
inflamed by collision. 

In 1814 I was appointed Chancellor. 
The office I took with considerable reluc- 
tence. It had no claims. The person who 
left it was stupid, & it is a curious fact that 
for the nine years I was in that office, there 
was not a single decision, opinion or dictum of 
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either of my two predecessors (Ch. Livingston 
& Ch. (*) ) from 1777 to 1814 cited to 
me or even suggested. I took the court as 
if it had been a new institution, & never be- 
fore known to the U.S. I had nothing to 
guide me, & was left at liberty to assume all 
such English chancery powers and jurisdic- 
tion as I thought applicable under our con- 
stitution. This gave me great scope, & I 
was only checked by the revision of the 
Senate & court of Errors. I opened the 
gates of the court immediately, & admitted 
almost gratuitously the first year 85 coun- 
sellors, though I found there had not been 
but 13 admitted for 13 years before. Busi- 
ness flowed in with a rapid tide. The result 
appears in the seven volumes of Johnson’s 
Ch. reports. 

My study in Equity jurisprudence was 
very much confined to the topics elicited by 
the cases. I had previously read, of course, 
the modern Equity reports, down to the 
time, & of course I read all the new ones as 
fast as I could procure them. I remember 
reading Pear Williams as early as 1792 and 
made a digest of the leading doctrines. The 
business of the court of chancery oppressed 
me very much, but I took my daily exercise, 
& my delightful country rides among the 
Catskill or the Vermont mountains with my 
wife, & kept up my health and spirits. I 
always took up the cases in their order, & 
never left one until I had finished it. This 
was only doing one thing at a time. My 
practice was first to make myself perfectly 
& accurately (mathematically accurately) 
master of the facts. It was done by abridg- 
ing the bill, & then the answers, & then the 
depositions, & by the time I had done this 
slow & tedious process I was master of the 
cause & ready to decide it. I saw where 
justice lay and the moral sense decided the 
cause half the time, & I then sed down to 
search the authorities until I had exhausted 
my books, & I might once & a while be em- 
barrassed by a technical rule, but I most 


1 Blank in original. 





always found principles suited to my views of 
the case, & my object was to discuss a point 

(7) as never to be teazed with it again, 
& to anticipate an angry & vexatious appeal 
to a popular tribune by disappointed counsel. 

During those years at Albany, I read a 
great deal of English literature, but not with 
the discipline of my former division of time. 
The avocations of business would not permit 
it. I had dropped the Greek as it hurt my 
eyes. I persevered in Latin, & used to read 
Virgil, Horace, Juvenal, Lucan, Salust, Taci- 
tus, &c & Ciceros offices, & some of them 
annually. I have read Juvenal, Horace & 
Virgil eight or ten times. I read a great 
deal in Pothiers works and always consulted 
him when applicable. I read the Ed & 2 
reviews & Annl register ad initio & thor- 
oughly, & voyages & travels & the Waverly 
novels &c, as other folks did. I have always 
been excessively fond of voyages and travels. 

In 1823 a solemn era in my life arrived. 
I retired from the office at the age of 60, & 
then immediately with my son visited the 
Eastern States. On my return the solitude 
of my private office & the new dinasty did 
not please me. I besides would want income 
to live as I had been accustomed. My 
eldest daughter was permanently settled in 
N York, & I resolved to move away from 
Albany, & I ventured to come down to N. 
Y. & be Chamber Counsel, & the trustees of 
Columbia College immediately tendered me 
again the old office of professor which had 
been dormant from 1795. It had no salary, 
but I must do something for a living, & I 
undertook (but exceedingly against my in- 
clination) to write & deliver law lectures. 
In the two characters of Chamber Coun- 
sellor and College lecturer, I succeeded by 
steady perseverance beyond my most san- 
guine expectations, & upon the whole the 
five years I have lived here in this City since 
1823 have been happy & prosperous, & I 
live aside of my daughter, & I take excur- 
sions every Summer with my wife & daughter 


2 “So” omitted. 

















XUM 


An Unpublished Letter of Chancellor James Kent. 211 





all over the country. I have been twice 
with he (*) Canada & in every direction. I 
never had better health. I walk the battery 
uniformly before breakfast. I give a great 
many written opinions, & having got heartily 
tired of lecturing I abandoned it, & it was 
my son that pressed me to prepare a volume 
of lectures for the press. I had no idea of 
publishing them when I delivered them. I 
wrote over one volume & published it as you 
know. This led me to remodel & enlarge, 
& now the 3rd volume will be out in a few 
days, & I am obliged to write a 4th to com- 
plete my law. 

My reading now is as you may well sup- 
pose, quite desultory, but still I read with as 
much zeal and pleasure as ever, I was never 
more engaged in my life than during the 
last Summer. I accepted the trust of re- 
ceiver to the Franklin (insolvent) Bank, & 
it has occupied, & perplexed, & vexed me 
daily, & I had to write part of the 3rd vol- 
ume, & search books a good deal for that 


1 So in original. 





very object, and I have revised the proof 
sheet. 

If I had a convenient opportunity (though 
I do not see how I can have one) I would 
send the 3rd volume out to you, & another 
to our excellent friend, Governor Carroll, to 
whom I beg you will be so good as to present 
my best respects & the expression of my 
great esteem. 

Your suggestion of an Equity treatise con- 
tains a noble outline of a great & useful work, 
but I cannot & will not enter on such a task. 
I have much more to lose than to gain & I 
am quite tired of Equity law. I have done 
my part, & choose to live more at my ease, 
& to be prepared for the approaching in- 
firmities of age. — On reviewing what I have 
written, I had thoughts of burning it, I speak 
of myself too entirely, & it is entirely against 
my habit or taste, but I see no other way 
fairly to meet your desires. 

I am with great respect and good wishes, 


Fames Kent. 
Thomas Washington, Esq. 





TEAR SHEDDING BEFORE THE JURY. 


N a recent case decided by the Supreme 
Court of Tennessee a very novel question 
was raised with reference to the behavior 
of counsel in his argument to the jury.* 
On appeal from a verdict and judgment for 
the plaintiff, among other errors assigned was 
that discussed and disposed of by Judge 
Wilkes, who delivered the opinion of the 
court, in the following language: “ It is next 
assigned as error,” said the Judge, “ that coun- 
sel for plaintiff, in his closing argument, in 
the midst of a very eloquent and impassioned 
appeal to the jury, shed tears, and unduly 
excited the sympathies of the jury, in favor 


* Ferguson v. Moore, decided at Nashville, February 6, 
1897. 





of the plaintiff, and greatly prejudiced them 
against defendant. Bearing upon this assign- 
ment of error, we have been cited to no 
authority, and after diligent search we have 
been able to find none ourselves. The con- 
duct of counsel in presenting their cases to 
juries is a matter which must be left largely 
to the ethics of the profession and the dis- 
cretion of the trial judge. Perhaps no two 
counsel observe the same rules in presenting 
their cases to the jury. Some deal wholly 
in logic, — argument without embellishments 
of any kind. Others use rhetoric and occa- 
sional flights of fancy and imagination. 
Others employ only noise and gesticulation, 
relying upon their earnestness and vehe- 
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mence instead of logic and rhetoric. Others 
appeal to the sympathies, — it may be the 
passions and peculiarities, — of the jurors. 
Others combine all these with variations and 
accompaniments of different kinds. No cast 
iron rule can or should be laid down. 
Tears have always been considered legiti- 
mate arguments before a jury, and, while 
the question has never arisen out of any 
such behavior in this court, we know of no 
rule or jurisdiction in the court below to 
check them. It would appear to be one of 
the natural rights of counsel which no court 
or constitution could take away. It fs cer- 
tainly, if no more, a matter of the highest 
personal privilege. Indeed, if counsel has 
them at command, it may be seriously 
questioned whether it is uot his professional 
duty to shed them whenever proper occasion 
arises, and the trial judge would not feel 
constrained to interfere unless they were 
indulged in to such excess as to impede or 
delay the business of the court. This must 
be left largely to the discretion of the trial 
judge, who has all the counsel and parties 
before him, and can see their demeanor as 
well as the demeanor of the jury. In this 
case the trial judge was not asked to check 
the tears, and it was, we think, an eminently 
proper occasion for their use, and we cannot 
reverse for this. But for the other errors 





indicated, the judgment must be reversed, 
and the cause remanded for a new trial.” 

.Thus it will be seen that tear shedding 
by counsel before the jury has now distinct 
judicial sanction, so, however, they be not 
indulged in to such excess as to impede or 
delay the business of the court. It should 
also be observed that a new rule of pro- 
fessional ethics has been here introduced, in 
the declaration that it is the duty of a lawyer 
who has tears on tap, to give his client the 
benefit of them, whenever proper occasion 
arises. In woman, the convincing quality 
of this sort of argument has long been 
recognized, but its possibilities for the sterner 
sex seem to have been, until very recently, 
overlooked. Judge Wilkes’ opinion in this 
case, which will be regarded by many as 
suggesting an additional resource in the 
matter of eloquence in jury addresses, 
should have the serious consideration of the 
profession at large. 

It would not be surprising if the incident 
related, with the judicial comments upon it, 
gave rise to a very common resort to this 
practice. And, indeed, the time may not 
be far distant when upon lawyers’ cards and 
signs will be found the words “ Lachrymal 
Arguments a Specialty,” and every law firm 
contain its “ weeping partner.” 

Ai ee 
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THE SUPREME COURT OF WISCONSIN. 


By Epwtn E. Bryant. 


¥. 


ILAS U. PINNEY was born in Rock- 
dale, Crawford County, Pennsylvania, 
March 3, 1833. His father was Justin C. 
Pinney, a native of Becket, Berkshire County, 
Massachusetts; his mother, a Miller, native 
of Pennsylvania, was of German descent. 
His father brought the family to Wisconsin 
in 1846, and settled in what is now Windsor 
township, Dane County. Here the son 
worked on a farm and received meager op- 
portunities for education; but he was fond 
of books, an eager reader, and his memory 
was remarkably retentive; and the lack of 
school facilities did not prevent his mind 
becoming well stored. The old neighbors 
tell that he used to be a good boy to work 
on the farm, but he eagerly improved every 
opportunity in reading and studying, and 
not infrequently encroached on the hours of 
farm labor for that purpose. He was so ro- 
bust and hardy that the farmer folk of the 
neighborhood thought it great waste to spoil 
so good a farm lad with book learning. 
At seventeen he taught school, and made 
this a means of aiding support and pursuing 
studies, for three winters. He had a natural 
predilection for the legal profession, and 
studied the standard books while on the 
farm and while teaching, until 1853, when 
he entered the law office of Vilas & Reming- 
ton, in Madison, as a student. In February, 
1854, he was admitted to the bar, and such 
was his industry and accuracy, his constant 
devotion to study and facility in acquiring 
legal knowledge, that he soon had an exten- 
sive practice, and took rank in the front row 
of lawyers. He devoted much time to ac- 
quiring knowledge of the correct methods of 
procedure, and was early noted for his cor- 
rectness as a pleader and his mastery of 
every detail of practice in law or equity, in 





the State and Federal courts. The adoption 
of the Code of Procedure, borrowed from 
New York, in 1856, was a radical change in 
practice, and drove from it some of the older 
lawyers, who were too set in the old ways to 
learn a new practice. Mr. Pinney was one 
of the first to master the new method, and 
he became an authority on all questions of 
procedure under the Code. He continued 
in professional work and full practice till he 
went upon the bench of the Supreme Court, 
in January, 1892, having been elected in the 
preceding April. He was highly esteemed 
at the bar, and was retained in much im- 
portant litigation. It is probably within the 
bounds of truth to say that no single lawyer 
in the State has been retained in more cases 
in number and importance than he. As a 
lawyer he was remarkably successful, and 
conducted cases involving great amounts of 
property with a professional skill and practi- 
cal sagacity that kept him loaded with re- 
tainers and cares. 

He was several years professor in the Col- 
lege of Law of the State University, but the 
demands of his practice compelled him to 
sever this connection. He conducted to 
successful result much of the important liti- 
gation growing out of the “land grants” 
made by Congress to aid in-the construction 
of railroads. Out of these and the fickle 
legislation of the States in disposing of 
them arose a vast number of perplexing 
questions to be settled by State and Federal 
courts; and Mr. Pinney’s labors in this field 
were extensive, and his services were sought 
by many parties in interest. 

He never made the mistake so common 
to Western lawyers. He kept out of poli- 
tics. His political status was with the Dem- 
ocratic party, but he was always independent 
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in politics. He served as city attorney in 
his youth, and, as a good citizen ought, he 
helped good local government by serving as 
member of the city council and twice as 
mayor, once without opposition, and to the 
great betterment of tax-payers; and in 1869 
he was candidate for attorney general, with- 
out prospect of election. He also repre- 
sented the Madison district for one term in 
the lower house of the legislature; but he 
has never sought office, nor allowed interest 
in politics to interfere in the least with devo- 
tion to his profession. 

In 1891, as the term of Chief-Justice Cole 
drew near its close, and his advanced age 
rendered it just that he be relieved from 
further judicial labor, the legal profession 
throughout the State, irrespective of party, 
very generally signed a call on Mr. Pinney 
to stand as a candidate. He did so, and in 
the April election was elected. He entered 
upon judicial duty ripe in experien¢e, and 
with a mind most thoroughly trained and 
equipped for successful labor on the bench. 
His work thus far has fully met the most 
sanguine expectation of friends. Careful 
and painstaking, he brings to this duty every 
quality of the judge. With a mind quick 
and subtle in its discrimination, with a mem- 
ory of inexhaustible storage capacity, so to 
speak, with marvelous familiarity with the 
law books, he is a helpful man on any 
bench. 

Outside of the professional range he has 
been a wide and careful reader. He is fa- 
miliar with history, has traveled much in 
Europe, keenly enjoying everything of his- 
toric or biographical interest, and finding 
the best of it in every place. He has a taste 
and appreciation for art and architecture 
rarely found in the inland bred lawyer of 
America, and is familiar with most that is 
written of the various schools and stages 
of sculpture, painting and architecture. A 
most agreeable companion, full of incident 
and anecdote, well informed as to men and 
affairs, abounding with memories of the 





prominent men of his time, he derives from 
social intercourse and travel great pleasure 
and instruction, and imparts to others vastly 
more. Asa writer he is clear and concise, 
and master of an excellent judicial style. 
Never an impassioned orator, his arguments 
were direct and clear, in good logical order, 
and they made plain to court or jury the 
most intricate matters. In his younger days 
he reported the 16th volume of Wisconsin 
Reports, and in 1872 he gathered up the 
unreported and imperfectly reported work 
of the territorial court and old Supreme 
Court, which was published in three vol- 
umes, as ‘“‘ Pinney’s Wisconsin Reports.” An 
important contribution to Wisconsin ju- 
dicial history was given in the preface to 
the first volume, to which the present writer 
is much indebted for valuable historic ma- 
terial. 


ALFRED W. NEWMAN was born at Dur- 
ham, Greene County, New York, on the 
eastern slope of the Catskill Mountains, 
April 5, 1834. His ancestry was English; 
and his mother, Patty Rogers, was a de- 
scendant of John Rogers, the martyr burned 
at Smithfield, in the reign of ‘“ Bloody 
Mary,” in 1555. It will be recalled by all 
who read the books of Martyrs that this 
distinguished victim of religious intolerance 
left ten children, ‘“‘ one at the breast.” Ac- 
cording to tradition handed down in the 
family, Patty Rogers descended from the 
youngest child. 

Like most American boys of his genera- 
tion, Newman was bred upon a farm, and 
taught in all the mysteries of farm work. At 
nineteen, he entered the Ithaca Academy 
and was there two years. He spent two 
years (1852-1854) at the Delaware Literary 
Institute, Franklin, New York. He gradu- 
ated from Hamilton College, with the degree 
of A.B., in 1857. While in college he pur- 
sued extra studies in law under Professor 
Theodore W. Dwight. After graduation, 
he continued the study of law in the office 
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of John Olney, Esq., at Windham Center, in 
his native county, and in December, 1857, he 
was admitted to the bar. In the following 
winter, he came to Wisconsin and after a 
short sojourn at Ahnepee, Kewanee County, 
on the Michigan shore, he went further west- 
ward and settled at Trempeleau, on the Mis- 
sissippi River, and there entered upon the 





practice of law. That beautiful and pictur- 
esque region of Wis- 
consin was then newly 
settled, and his prac- 
tice extended to sev- 
eral counties, where a 
dry goods box cov- 
ered with a blanket 
well served the pur- 
pose of a bench for 
the circuit judge. 
He was soon in fair 
practice. A modest 
man, never seeking 
official preferment, he 
has been selected by 
his fellow citizens to 
many positions of 
honor. In 1860 he 
was appointed county 
judge — which is the 
probate judge in the 
Wisconsin system — 
and was twice re- 
elected to this office 
by the people. In 
1866 he was elected district attorney and | 
served eight years. He was State senator in 
1868 and 1869, and was elected circuit judge | 
in 1876; in which office he served until elect- | 


SILAS U. 


ed to the bench of the Supreme Court. He | 


won high reputation as acircuit judge. He 
listened patiently to arguments of counsel, 


seldom interrupting a proper argument, de- | 


cided promptly and so concisely and clearly 
that his decision was readily comprehended, 
and it generally stood the test of review. His 
long and varied experience on the circuit, 
added to an excellent legal education, well 





fitted him for the labors of the Supreme 
Court, and directed public attention to his 
name in connection with that office. 

In 1892, he presided at the trial, in the 
Dane circuit, of the cases against the ex- 
State treasurers. The facts in these cases are 
peculiar, and worthy of mention here. The 
State treasurers of Wisconsin from its early 
days had adopted the practice of depositing 
the State funds in 
their hands in banks 
throughout the State 
and receiving for the 
deposit a small rate of 
interest, usually three 
per cent, which they 
regarded as a per- 
quisite of their own, 
and did not account 
for the interest thus 
received. They con- 
strued the law as not 
requiring them to ac- 
count for or turn over 
any more than the 
principal sums _ re- 
ceived, except where 
trust or educational 
funds had been loan- 
ed in the manner pro- 
vided by law for their 
investment. This 
practice was quite 
generally known in 
the State, and as generally supposed to be law- 
ful. The legislature and the people had 
winked at the practice much as had been 
done in England in the last century when 
the paymasters of the forces had amassed 
fortunes by receiving interest on the im- 
mense sums lying idle in their hands. Men 
of undoubted honor had followed this prac- 
tice of making interest of the public moneys 


PINNEY. 


| lying in their custody, and no steps had been 
| 


taken to call them to account. Attorney- 
General, afterwards Chief-Justice Kenyon 


| had tried to make head against the practice, 
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but he failed. Only Burke and Pitt had been 
too proudly honest to take this increment 
of the funds when they might have done so. 
In Wisconsin there were no Pitts or Burkes 
to deny themselves from twenty to thirty 
thousand dollars a year thus realized; and 
the system went on unchecked. But in 1890, 
the Democrats, eager for political capital, at- 
tacked the practice, and, having carried the 
State, suits were brought against the ex- 
treasurers, and several hundred thousand dol- 
lars of interest thus accrued were recovered. 
Judge Newman decided at the circuit that 
the interest belonged to the State. The blow 
fell with crushing force on some of the most 
prominent men in Wisconsin in business and 
politics, as they were principals or sureties on 
the bonds of the treasurers, and were ad- 
judged to be liable. These cases were ex- 
amples, alas! too frequent, that, in business 
and politics, men can easily become accus- 
tomed to wrong ways of doing things. The 
cases were appealed to the Supreme Court, 
and Judge Newman’s judgmentswere affirmed. 
The cases were involved to some extent 
in political contention; and as Chief-Justice 
Lyon was resolved to leave the bench at the 
close of his term, there was an extensively 
signed call that Judge Newman be a candi- 
date. Another circuit judge of Republican 
antecedents was supported for. the same 
office, but Judge Newman received a large 
plurality, nearly fifty thousand. He entered 
upon his duties on the upper bench, Janu- 
ary 1, 1894; and his service meets the full 
approval of the bar of the State. His opin- 
ions are found in the volumes of the Supreme 
Court reports beginning with the eighty-fifth 
number. His style is terse and his opinions 
are brief. Having acquired at the circuit 
the faculty of concise decisions, he does not 
indulge in lengthy disquisitions, but drives to 
the point to be decided and disposes of it in 
few and well-chosen words, briefly stating 
his reason. His mind is eminently of the 


judicial cast. In his patient devotion to duty 
and his calm resolution in its performance, 





it is easy to believe that he has inherited the 
sturdy characteristics of his great ancestor, 
the martyr of Smithfield. 


ROUGET DE LISLE MARSHALL was born 
in the city of Nashua, New Hampshire, De- 
cember 27, 1847. He is a descendant of 
Thomas Marshall, who settled in Boston in 
1633, and kept a ferry “ from the mill point 
unto Charlestown and Winnissimmet.” The 
great-grandfather of Judge Marshall resided 
at Chelmsford, Massachusetts, and was called 
out as one of the minute men in the “ Lex- 
ington alarm.” He served in the Conti- 
nental army at Bunker Hill, Bennington, 
and in other engagements. The father of 
the Judge was Thomas Marshall, formerly a 
manufacturer of cotton goods at Nashua. 
His mother, Emeline Pitkin Marshall, was 
the granddaughter of Captain Martin Pitkin, 
one of the early settlers of Marshfield, Ver- 
mont, and a descendant of William Pitkin, 
the first attorney general of Connecticut, in 
1659, who is the ancestor of a family famous 
in New England, and now throughout the 
Union, in every honorable walk of life. 

Thomas Marshall, the father, compelled 
to change his business because of ill health, 
removed with his family to Delton, Sauk 
County, Wisconsin, in 1854, and settled on 
afarm. Here the son resided until 1871, 
working on the farm, attending common 
school and the academy at that place, and 
then two years at the Baraboo. Collegiate 
Institute, and one year at Lawrence Uni- 
versity, Appleton, Wisconsin. Having a 
predilection for the legal profession, he be- 
gan the study of law in 1868, was admitted 
to the bar in Baraboo, Sauk County, in Jan- 
uary, 1873, and commenced practice at 
Chippewa Falls, a prominent point and 
county seat in the splendid lumber region 
of the Chippewa valley. He devoted him- 
self to practice exclusively, and was re- 
markably successful. Untiring energy and 
great capacity for and thoroughness in work 
gave him prominence, a large clientage in a 











The Supreme Court of Wisconsin. 





217 





region rapidly developing, and great famil- 
iarity with the litigation arising out of lum- 
bering business conducted on a large scale 
by corporations. While carrying on a large 
practice, he was for six years the county 
judge of Chippewa county, and in 1888 was 
elected circuit judge of the eleventh circuit, 
then comprising six large, growing counties 
in the Chippewa valley and northwestern 
portion of the State. 
The business of this 





fairly earned. Young, strong, with a capacity 
for work such as few men possess, a long 
career of usefulness may well be predicted 
of this jurist, now junior on the bench. 


“THE GERRYMANDER CASES.” 
While the court was constituted of the 
Judges Lyon, Orton, Cassoday, Winslow and 
Pinney, the important litigation known as 
the “ gerrymander 
cases” was had. Wis- 





circuit was large, in- 
volving important 
litigation. It was 
greatly increased by 
the sudden growth 
of the city of Supe- 
rior and the extension 
of numerous railroads 
into the northern 
portion of the State, 
resulting in increase 
of population and 
manufacturing inter- 
ests. Judge Marshall 
performed this labo- 
rious duty with such 
ability, and such en- 
ergy withal, as to in- 
dicate to the profes- 
sion, and the public 
as well, that the State 
needed his services 
in the larger judicial 
field. He was re-elected to the circuit with- 
out opposition in 1894. Upon the death of 
Chief-Justice Orton, in 1895, Judge Marshall 
was appointed by Governor Upham to the 
resulting vacancy as associate justice, after 
nearly seven years’ service in the circuit. 
He entered upon the duties of this place at 
the September term, 1895. He was elected 
by the people, without opposition, in April, 
1896, to fill the unexpired term. In the 
recent April election he was re-elected for 
the full ten-year term by a unanimous vote, 
a testimonial of confidence which he has 
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consin had unhappily 
fallen into the bad 
political custom of so 
forming congression- 
al, senatorial and as- 
sembly districts as to 
give the largest ad- 
vantage to the party 
at the time dominant 
in the legislature. 
This had been so long 
practiced that the 
usage was hardly 
questioned. In the 
forming of assembly 
districts, the constitu- 
tional requirements 
that they should be 
“bounded by county, 
precinct, town or 
ward lines, to con- 
sist of contiguous ter- 
ritory, and be in com- 
pact form as practicable,” were ignored in 
part, and counties were dismembered, un- 
shapely districts made, with gross inequali- 
ties in population, though the Constitution 
also requires that they be made “ according 
to the number of inhabitants.” 

When the Democrats came into power in 
1891, after a long exclusion, they resolved 
to execute the villainy taught them, and that 
it should go hard but they would “ better 
the instruction.” They passed an appor- 
tionment act which was a palpable gerry- 
mander. A suit was brought upon the 
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information in the name of the attorney 
general, in chancery, invoking the original 
jurisdiction of the court — which it will ex- 
ercise in matters pudlict juris —to restrain 
the secretary of state from sending out no- 
tices of election to the several counties under 
the election laws, this being the initial move- 
ment in the election machinery. It was 
strenuously objected that the court had no 
jurisdiction; that the legislature had dis- 
cretion in the matter which the court could 
not review; that it was a political, not a ju- 
dicial question; the remedy retained by the 
people and not committed to the courts, etc. 

The court unanimously decided that it 
had jurisdiction, and that the act was void 
for violation of the constitutional require- 
ments. The governor then reconvened the 
legislature, and a new apportionment act 
was passed in July, 1892; but this act was 
not free from gerrymander features. <A 
second suit was brought. This time the 
attorney general refused to file an informa- 
tion, or to allow his name to be used by the 
real prosecutor. The court ruled that it 
would entertain the suit upon the relation of 
any suitor who was an elector, and that its 
jurisdiction to entertain the suit did not rest 
upon the will or consent of the attorney 
general to the filing of an information. It 
assumed jurisdiction, allowed the attorney 
general’s name to be used against his con- 
sent, heard the case, and decided the second 
apportionment invalid. A second extra ses- 
sion then passed an act which, though much 
complained of, was not attacked in the courts. 
These decisions gave a wholesome check to 
this unjust and vicious practice of the prac- 
tical politician, and were hailed with satis- 
faction by the friends of good government 
throughout the country. 


AN ELECTIVE JUDICIARY. 


There was considerable opposition in the 
constitutional convention to an elective ju- 
Happily, however, the State has 


diciary. 





suffered thus far none of the evils prophesied 
as sure to follow such a system. In every 
case, the judge appointed by the executive 
to fill a vacancy until an election can be had 
has been elected by the people at the next 
election. In but one case —that of Judge 
Crawford, defeated on the fugitive slave law 
issue, — has a sitting judge been defeated at 
the polls. In only one instance has a judge 
desirous of remaining on the bench been 
dropped at the end of his term, —the case 
of Judge Abram D. Smith, above mentioned 
in his biographical sketch. In no instance 
has a sitting judge been candidate for re- 
election upon the nomination of a political 
party, and in but a few cases have any judges 
been opposed by candidates of the opposite 
party. Of late years, the better elements of 
both parties strongly deprecate any drawing 
of party lines in a judicial election, which, as 
a safeguard against partisan strife, is not 
held on the day of general election, but at 
the “‘ freeman’s meeting” held in the spring. 
Even in the election of circuit judges the 
politics of the candidate is rarely taken into 
account; and a judge reasonably satisfactory 
in the performance of his duty is usually re- 
elected at the end of his six-year term. 
Practically, an election in Wisconsin to the 
circuit or supreme bench means for life, if 
the incumbent desires to continue on it. 
When the State was Democratic, a Whig 
chief justice —Whiton—was elected. When 
the State has been substantially Republican, 
four judges, who were prominent Democrats, 
have been elected. When Judge Pinney was 
a candidate in 1891, his rival was also a 
Democrat. When Judge Dixon was elected 
in 1860, his competitor was also a Republi- 
can. When Judge Winslow was a candidate 
in 1895 for the full term, he was opposed by 
a Republican, but many of the Republican 
leaders, journals and ablest lawyers, took 
strong ground in his favor, because the 
opposition to him was merely partisan. 
With the single exception above mentioned, 
no judge has ever been driven from the 
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bench because of any decision he has made; 
and with that single exception no judge has 
had other than practically a life tenure, if he 
so desired it. 

The court has been happily free from 
partisan bias, and, what is more remarkable, 
from any general imputation that their de- 
cisions had been prompted by party: predi- 
lection. Only in the fugitive slave law cases 
— already referred to 
—has there been a 
division of the court 
on what might seem 
to be political lines. 
Hence, there is no dis- 
position in the State, 
even among the most 
conservative elements 
of the bar or people, 
to set aside the elect- 
ive system. And the 
court has never yield- 
ed to those gusts of 
popular opinion that 
oftentimes sweep, tor- 
nado-like, over new 
communities, espe- 
cially in times of 
financial distress. 
‘‘ The judges are not 
wont to look out ot 
the window to see 
how the wind blew.” 
The farm-mortgage 
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cases were, among many, striking instances | 


of the judicial steadfastness of the court. 
The facts in those cases may be briefly told: 
In the early era of railway building in the 
State, cash was scarce, and the farmers along 
the route could not raise ready money to pay 
their stock subscriptions. Roseate pictures 
of the fortunes that would come to them 
were painted by the promoters. They were 
induced by thousands to give their notes for 
stock, securing them by plump mortgages 


| the roads. When these mortgages fell due, 


the country was in the throes of a financial 
panic, and the luckless farmers found the 
shadow of foreclosure brooding over their 
homes. Easily persuaded that they were 
the victims of fraud, they sought for pre- 
texts to escape the liability. There were 
not wanting lawyers of repute to advise them 
that they had a valid defense. They organ- 
ized a league for mu- 
tual defense, and were 
resolved to have de- 
cisions of the courts 
that should annul 
these incumbrances. 
Judges were threat- 
ened with their dis- 
pleasure. The league 
was strong, and had 
many sympathizers 
in the State; and the 
mortgages were 
mostly in the hands 
of Eastern capitalists. 

A test case came 
to the Supreme Court 
in 1860, the court be- 
low having held the 
securities invalid. 
The court in Clark v. 
Farrington (11 Wis. 
Reports, 306) ,revers- 
ing the decision, held 
that the notes and 
mortgages were valid, such as the company 
had power to take, and such as in law might 
be made. Says Judge Paine in the Opinion 
(p. 320): “If the farm mortgagors, influ- 
enced, perhaps, by public spirit combined 
with the hopes of private gain, have mort- 


_ gaged their farms for stock, the facts that 


on their farms, such securities to be negoti- _ 
' be executed if they were in law such con- 


ated by the companies to raise funds to build 


those hopes have failed, and that financial 
ruin has fallen upon the enterprises, and that 
the execution of their contracts may prove 
hard and calamitous to many of them, fur- 
nish no reason in law why they should not 
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tracts as might in law be made.” He then 
considers the argument and contention of 
the counsel for the mortgagors that the com- 
pany had no power to take such securities, 
and holds, in accordance with well-settled 
principles, often since applied, that the cor- 
porations had power as incidental to the 
powers given in their charters to take notes 
and mortgages in payment for stock, and to 
negotiate them to raise money to build the 
roads. The decision was a great disappoint- 
ment to the “farm mortgagors,” and they 
vowed vengeance on the judges at the next 
election. Some considerable show was 
made against Judge Cole in the next elec- 
tion, by combining the votes of farm mort- 
gagors with some Democratic support; but 
the independence of the judiciary was vindi- 
cated by a handsome majority for Judge 
Cole. 

Wisconsin had in her earlier days some, 
but not all, the infant diseases incident to 
young statehood in the West—land grant 
scandals, canal schemes, booms, collapses, 
wild-cat money, greediness to borrow but 
grudgingness to pay, clamor for stay-laws 
and laws to delay lenders from realizing on 
their loans, — but she has emerged from all 
these periods with no taint of repudiation. 
Her people have paid their debts. Her laws 
have protected property owners, and credi- 
tors, whether her own citizens or non-resi- 
dents ; and her courts have protected all alike 
from repudiation or unjust taxation, and from 
all fraudulent devices that have come under 
judicial scrutiny. 


THE PRACTICE OF THE COURT. 


The practice in the Supreme Court of 
Wisconsin is practical and simple. The 
State is a “Code State,” and the methods 
of appeal are statutory, though the Con- 


stitution prevents the abrogation of the writ | 


oferror. Starting with the New York Code 


in 1857, the methods of appeal have been 
changed by subsequent legislation; and the 





system supplemented by court rules is well 
calculated to dispatch business and prevent 
the law’s delay. As appeals are taken or 
cases come up on writs of error, they are 
entered upon the calendar and heard in 
their order, unless postponed for cause. 
When the time arrives, a certain number of 
causes are assigned for hearing, usually 
thirty or more. The counsel are then notified 
by the Clerk what causes are set down for 
the assignment. When the assigned causes 
have been argued, the court adjourns for 
about two weeks, announcing the next 
assignment. The cases heard at an assign- 
ment are, upon the adjournment, taken up, 
carefully studied by each judge, and a con- 
sultation is then held, the causes in that 
assignment are then decided, and the writing 
of the opinions assigned to several judges. 
The decision of the case speedily follows 
the argument by this method. After the 
opinions are written they are read and dis- 
cussed in consultation. In this way great 
care is taken to give full consideration. 
Appeals are thus speedily disposed of, and 
the lawyers coming from all parts of the 
State to attend court are required to be 
absent but a short time from home. Usually 
a case can be taken to the Supreme Court, 
and be received and remanded in less than 
a year from the time of the rendition of 
judgment below. Rehearings may be moved 
for within thirty days after the filing of the 
decision, and for that time the remzttetur is 
held back. The Wisconsin method is much 
commended for its simplicity, convenience 
and speediness. One imperfection has lately 
been partly remedied — that is, the allow- 
ance of appeals from intermediate or inter- 
locutory orders. The Codes allow appeals 
to be made before final judgment from 
many orders made below in the progress of 
the cause, when these affect a substantial 
right, or necessarily affect the judgment. 
The number of appeals of this class has 
been much limited by recent legislation, and 
appeals on technical grounds cut off, leaving 
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the error, if substantial, to be reviewed on 
appeal from final judgment. 

Wisconsin being one of the earlier States 
that adopted the New York Code of proce- 
dure, somewhat simplified, the Wisconsin 
decisions in settling the practice under the 
Code have taken high rank as authority. 
On many other questions, the Wisconsin 
reports are among those most generally and 
approvingly cited. In the later text-books 
it is observable that Wisconsin cases are 
much cited and discussed, and are constantly 
growing, it may truly be said, in the esteem 
of the legal profession. 

In the very charming book lately pub- 
lished, “The Laws and Jurisprudence of 
England and America,” by Judge John F. 
Dillon, he says that “ the character of many 
of our American reports has deteriorated 
from several causes.” These causes he 
specifies to be a too eager desire on the 
part of judges to clear their overcrowded 


dockets, and that “ they begrudge the time | 
» | thousand dollars per year. 

necessary for full argument. at the bar.” | : 
As a result, | ¥te raised to two thousand five hundred 


‘They prefer to receive briefs. 
two practices have grown up too generally, 


think, done more to impair the value of 
judicial judgments and opinions than per- 
haps all other causes combined.” These 
practices are: — 

1. ‘That the submission of causes upon 
printed briefs is favored, and oral arguments 
at the bar are discouraged, and the time 
allowed therefor is usually inadequate.” 


of causes submitted in printed arguments to 
one of the judges to look into and write an 
opinion, without a previous examination of 
the record and arguments by the judges in 
consultation.” 

These criticisms do not apply to the 
court which is the subject of this imperfect 
sketch. Though confronted with a crowded 


calendar at the opening of each term, our | 


judges go not “encourage the substitution 


of printer’s ink for face-to-face argument,” | 











but allow the causes to be ‘“ pounded and 
hammered at the bar.” The judges listen 
patiently to arguments sometimes wide of 
the point, and failing altogether to illumine 
what is dark. They resort to every pre- 
caution used by the Supreme Court of the 
United States to secure the fullest considera- 
tion except one, that is, the custom of the 
judges of the latter court to send their opin- 
ions to each other for solitary perusal and 
criticism, before consideration in final con- 
sultation. The Supreme Court of Wisconsin 
of five must decide and write opinions in 
eight cases, where the great court of the 
nation, of nine judges, decides three; and 
though the cases may be less important, 
many of them are not less difficult. 


SALARIES OF JUDGES. 


The salaries of the judges of the Supreme 


| Court, under the law creating the three- 


judge separate court, were fixed at two 
In 1857 they 


dollars for the judges thereafter elected. At 


throughout the country, which have, as I | this figure they continued during the war 


with its depreciated money and nominal rise 


| in prices— actual to men who lived on 


salary. In 1867 the salaries were lifted to 
three thousand five hundred dollars; in 
1868, to four thousand dollars, and, in 1873, 
to five thousand dollars, at which sum they 
are likely to remain. The average voter is 
not an expert on the value of judicial ser- 


: Piller | vice. 
2. “ The practice of assigning the record | 


TERMS OF COURT. 


By the statutes of 1849, adopted soon 
after admission into the Union, the court 
was to hold two terms or sessions yearly — 
one called the January and one the June 
term— at the Supreme Court rooms in the 


city of Madison. Later laws have changed 
the June term to August, and in point of fact 
it begins in September. In 1868, the legisla- 
ture was strongly pressed to remove the 
State capital to Milwaukee. As a sort of 
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tub thrown to the whole, the Supreme Court 
was made itinerant by a law compelling it 
to hold three terms annually, one at Madi- 
son, one at Milwaukee and one at Oshkosh. 
Probably no more foolish law could be 
passed, with less reason for its passage. For 
one year the Court became peripatetic ; but 
the law was repealed at the next session, 
and no one has since suggested a repetition 
of its folly. 


CONCLUSION. 


It is a hard-working court. The five 
judges must each write more than double 





the number of opinions written by a judge 
of the Supreme Court of the United States. 
Most of them are difficult cases, involving 
questions which, if not important in the 
sense of involving large amounts or great 
Constitutional questions, are solved only 
with careful study. The cases and briefs 
are—and in most cases needlessly so— 
voluminous and too often illy digested, and 
but few cases can be summarily decided 
without writing a full opinion. For nine 
months in the year the judges are laborious- 
ly employed in hearing arguments, consulta- 
tion, or the writing of opinions. 
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LAWYERS AND LAW PRACTICE IN ENGLAND AND THE UNITED 
STATES COMPARED. 


By a LAWYER OF BOTH. 


OME points of comparison or of con- 
trast between law practice in England 
and in the United States will be of interest 
to American lawyers. More than twenty 
years spent in an extensive practice of law 
in England, and ten years’ observation of it 
in different parts of the United States may 
entitle the writer to say, “I know whereof 
I speak,” and with that introduction the 
““ego” of this article ends as well as begins. 
When we speak of the legal profession in 
England we must remember that it consists 
of two branches, which, though interdepend- 
ent and essential to each other, are quite 
distinct and in many respects dissimilar. In 
addition to these there are some minor 
branches of it — “ certificated conveyan- 
cers” and ‘special pleaders not called to 
the bar” — but these are now so small that 
we need not stay to notice them here. The 
two great branches of it are called “ the 
higher” and “the lower.” The lower branch is 
that of the attorney or solicitor. ‘‘ Solicitor ” 
is now the proper designation, and the word 
“attorney” is almost discarded; but it will 
be better to use it in this article, for it is the 
more ancient and historic, and is better un- 
derstood in the United States. Until the 
Judicature Act of about thirty years ago 
‘attorney ” was the designation of one who 
practiced at common law, and “solicitor” 
of one who practiced in chancery. The Ju- 
dicature Act fused common law and chan- 
cery into one “ High Court of Judicature,” 
and ‘ solicitor” became the legal, as it was 
the preferred, description of those who con- 
stituted the lower branch of the profession, 
No one now calls himself, or allows himself 
to be called, an attorney. The higher branch 


i% 





is that of the barrister or counsel. Be- 
tween these two branches “is a great gulf 
fixed, so that they who would pass” from 
the one to the other cannot,—by which 
quotation, however, I do not suggest con- 
ditions in other respects like those that were 
parted by the gulf of the parable. But the 
gulf is a very real and deep one, and every 
attempt to bridge or narrow it has been 
sternly resisted. The higher branch only is 
called “the bar.” No attorney or solicitor 
is ever spoken of as ‘“‘a member of the 
bar.” Socially as well as professionally he 
is the inferior, and language is made to em- 
phasize the distinction. His (the attor- 
ney’s) legal rank is that of ‘“ gentleman,” 
the barrister’s is ‘‘ esquire,” and they are 
respectively so described in deeds and other 
legal documents. He is “admitted” to the 
rolls of the profession, but the barrister is ° 
“called to the bar.” His place of business 
is his ‘office,’ that of the barrister is 
his “chambers.” He is “employed” by 
his clients, counsel is “‘ retained”; his re- 
muneration is called his ‘“‘ costs and charges,” 
that of counsel is his “fee.” For ig- 
norance or carelessness in the conduct of 
his cause the attorney is responsible in an 
action for negligence; counsel is under no 
such responsibility, however ignorant, or 
negligent, or careless. The terms “crassa 
negligentia,’ and ‘crassa ignorantia,” are 
inapplicable to “the bar,” and are the ex- 
clusive privilege of the lower branch of the 
profession. The attorney cannot open his 
lips in any of the superior courts, even to 
ask for delay until the arrival of counsel, 
while counsel has audience everywhere, 
from a police court to the House of Lords. 
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The attorney is undistinguished by dress 
from “the madding crowd,” while counsel 
is clothed in wig, and gown, and bands, the 
insignia of his order. The attorney ‘in- 
structs” counsel, but counsel follows the 
instructions only just so far as he pleases, the 
whole conduct of the cause from the mo- 
ment at which the “brief” is delivered 
resting wholly in the discretion of the coun- 
sel. Counsel in court always speak of each 
other as ‘my learned friend,” but never so 
speak of the attorney who instructs them; 
and even attorneys, speaking in the inferior 
courts in which they have audience, never 
presume to make use of the word “learned” 
in referring to each other, “ my friend” being 
the nearest approximation to the language of 
the bar permissible to them. An attorney 
is stationary, practicing in the city or town 
in which he and his family reside, while the 
barrister (if practicing at common law), 
though having chambers and residing in 
London, or some other large city, attaches 
himself to a “circuit,” and two or three 
times every year “goes circuit”; that is to 
say, he follows the judges from one assize 
town to another, for the trial of civil causes, 
or criminal cases, and is known and distin- 
guished by the name of the circuit to which 
he belongs. Thus a barrister is described 
as “Mr. Jennings of the Northern Circuit,” 
while an attorney has no such itinerant de- 
scription, but is simply “Mr. Jennings of 
Manchester.” ‘ Respectable” is the word 
which marks the highest reach of the attor- 
ney’s life, while ‘“‘eminent” is the honored 
description of the successful counsel. No 
one speaks of an eminent attorney or of a 
respectable counsel, for of course all coun- 
sel are respectable, and of course also no 
attorney is eminent. 

Until recently counsel on circuit never 
“put up” at the hotels of the assize towns 
(for that would have been to place them- 
selves in contact with attorneys 
business at the assizes), but took “ lodgings” 
in private houses; and a list of “ counsels’ 


having | 





lodgings” was, and still is, always exhibited 
outside the assize courts in order to show 
attorneys where counsels’ briefs might 
be delivered, and consultations appointed. 
During the last few years this rule of eti- 
quette has been somewhat relaxed, and 
now counsels’ “ lodgings” are occasionally, 
though not generally, described as of a 
room in one of the hotels (e. g. No. 42, 
Queen’s Hotel), especially in such large 
assize towns as Liverpool or Manchester ; 
but even there no counsel would be found 
at the table d’héte, or the bar parlor or 
smoking room. Yet notwithstanding this 
“oulf” of demarcation, counsel is wholly 
dependent on the attorney. There is not 
a single thing he can do in his profession, 
either in court or chambers, unless “ in- 
structed” by an attorney. He could not 
open his lips as the advocate of his own 
father, or write an “opinion” for his brother 
without an attorney’s intervention, and the 
selection of counsel rests with the attorney. 
Whom fe will he instructs and whom he 
willhe neglects. But his instruction must be 
by delivery of a brief, and not merely ver- 
bal. Many atime I have seen an attorney 
in an emergency rush to counsel in court 
to instruct him to make an application or 
motion, but invariably he has had to prepare 
and deliver a “brief” as an essential req- 
uisite of the instruction, although the brief 
might be only a blank sheet of brief paper, 
indorsed with the name of the cause, the 
name of the counsel, the amount of his fee, 
and the name of the instructing attorney. 
The word “brief” has a very different 
meaning in England from what we under- 
stand by it here. There it is a confidential, 
“ privileged”” document—the  attorney’s 
statement of the case for the “instruction” 
of the counsel. It usually consists of a 


copy of the “ pleadings” (all printed now, 
formerly all written), a full statement of 
the facts, technically called “the case,” and 
a full statement of the “proofs,” i. e. the 
names of the witnesses and their testimony, 
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presumably taken down from their lips by 
the attorney or his clerk: Then the whole 
is folded in brief form, and indorsed, and 
this indorsement is to the counsel the most 
interesting part of the brief. Here is a 
specimen of it: — 


YORK SPRING ASSIZES. 
Lent, 1894. 
Coram, Mr. Justice WILLs. 
Joun Tuomas, //ainhff. 
James TomkKINs, Defendant. 
Action of Replevin. 


BRIEF FOR PLAINTIFF. 


Mr. Arthur, Q. C. 
Retainer, 2 gnas. 
Buel, so “ 
Consult. 2 “ 
with you, Mr. Mattsy and Mr. Horn. 
MarcHaM & Marcuam, 


Attorneys for Plaintiff. 


As many duplicates of this brief are made 
as there are counsel to be instructed, each 
brief being indorsed with the name of the 
counsel to whom it is to be delivered, and 
stating on the indorsement the names of the 
other counsel who will be “ with him” and 
with whom the “ consultation” is to be ar- 
ranged. The consultation on circuit is 
usually held either in one of the consulta- 
tion rooms of the court, or at the “lodg- 
ings” of the senior counsel. The fee must 
be indorsed on the brief before delivery, and 
cannot afterwards be altered save by the ad- 
dition of “ refreshers” or further consulta- 
tions. Such a thing is unknown as a con- 
tingent fee or the increase of the fee by rea- 
son of the successful result of the trial. It 
can never be in any degree contingent on 
the result. If the trial be a protracted one, 
“ refreshers” are usually marked de die in 
diem after the first full day, and further con- 
sultations are appointed at the request of 
any of the counsel; but what is called the 
“brief fee,” as indorsed before the brief is 
accepted, is afterwards unalterable. It is 


the proper thing to pay the fees to counsel’s 





clerk when the brief is delivered, but when 
the attorney is a regular client this is not 
always done, and, indeed, in some instances 
a ‘‘ fee list” is allowed to accumulate against 
the regular client to the end of the assizes, 
or, in London, to the end of the term. All 
counsel’s fees are still reckoned in ‘“‘ guineas 
although the guinea (equal to 41 Is. od. or 
$5.25) has disappeared from English coin- 
age, and the payment is made in &. s. d. 
A counsel’s fee of I guinea really means 
£1 3s. 6d., two shillings and sixpence being 
added for counsel’s clerk, whether he has a 
clerk or not. Where the fee exceeds 5 
gnas. the clerk’s fee is higher, according to a 
well understood ascending scale. The fee 
of counsel is not payment, or remuneration 
but merely an “honorarium.” There is no 
contract express or implied between counsel 
and his client (either the attorney client or 
the actual litigant), and therefore no action 
can be brought by counsel to recover the 
fees, on the one hand, or against him for 
breach or neglect on the other. But the 
advantage of this principle is wholly on the 
side of counsel. No attorney dare leave his 
counsel’s fees unpaid. There is an esprit 
de corps among counsel, quite as effectual 
and arbitrary as any trades-unionism. Let 
an attorney be known to have repudiated 
his counsel’s fees, and he will soon find his 
briefs declined and his business at a practi- 
cal standstill, for if counsel are dependent 
on attorneys, the attorneys are helpless with- 
out counsel. In my early years counsel 
never complained of the smallness of their 
fees, and either were, or affected and were pre- 
sumed to be, wholly indifferent to the amount 
of them, and I remember the haughty re- 
proof which an eminent counsel — afterwards 
a distinguished chief justice — administered 
to an attorney for apologizing for the small- 
ness of the fee, as if Ze were supposed to be 
working for money! But of late years 
counsel have come down from the high 
horse and become much more mercenary 
and practical. It would yet be quite a 
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breach of good manners for an attorney to 
speak to counsel about the fee, and quite 
impossible for counsel to speak to the attor- 
ney about it. All ‘¢#at is arranged with 
counsel’s clerk; but what counsel cannot do 
himself his man Friday does with impunity 
for him. He draws the attorney’s attention 
to the fact that the fee indorsed is dispro- 
portioned to the weight of the brief, or the 
importance of the case, or tells him that 
the briefs on the other side are much more 
‘heavily ” indorsed, and the attorney al- 
most invariably alters the indorsement ac- 
cording to the suggestion. But the sugges- 
tion must be made when the brief is offered, 
or at any rate before the trial is begun, and 
cannot under any circumstances be made 
afterwards. This “ marking” of counsel’s 
fees is often a matter of great difficulty and 
delicacy with the attorney. He stands be- 
tween counsel and the real client, who may 
probably be a poor man whose means the 
lawsuit is sorely taxing. Counsel know 
nothing of this. The lay client they have 
never seen, and to his anxieties they are in- 
different; but the attorney has been seeing 
him daily, and knows his means and _ his 
struggles. With a rich client behind him 
he would gladly mark fees more liberal than 
those marked by his opponent, but perhaps 
his client is a poor man and the opponent’s 
client a rich man, and in such case it 1s no 
easy thing to satisfy the suggestions of coun- 
sels’ clerks, and at the same time to act con- 
siderately towards the client. But that is 
not the attorney’s only difficulty. He lives 
in constant dread of the taxing master. If 
he succeed in his trial the losing party has 
to pay his costs. But these costs have to be 
taxed “ as between party and party” as it is 
called. The officer taxes according to a 
published scale of “ party and party costs,” 
which, though it leaves him some discretion 
as to the amount of the counsel’s fees to be 


” 


allowed, does so only within a narrow range, 
and it is no uncommon thing for a third or 
even half the amount actually paid to coun- 





| sel to be disallowed on taxation as between 


party and party. The amount so disallowed 
is then charged against the client; but here 
again the attorney is not free from peril. 
The client has the right to have the attor- 
ney's bill taxed again, and though in sucha 
taxation, called “ taxation as between attor- 
ney and client,” the officer follows a some- 
what more liberal scale and is allowed a 
wider discretion, it is by no means uncom- 
mon to disallow what he may regard as 
excessive or unnecessary counsel’s fees if 
“marked” without the express consent of 
the client. The loss then falls on the attor- 
ney personally, for counsel never return 
fees. Bargains between attorneys and 
clients, such as payment by proportion or 
percentage of results, are wholly discouraged 
by English law, and the scale of fees is the 
same in an action for £10,000 as in an ac- 
tion for £1000. Rarely is the conduct of an 
action very profitable to the attorney. Busi- 
ness of that kind requires a much larger 
staff (outdoor clerks, chamber clerks, pro- 
cess servers, etc.), and is attended with much 
more worry and liability to reproach, and 
therefore many of the oldest and most repu- 
table law firms refuse all contentious busi- 
ness, confining themselves to conveyancing or 
family work; and many others would gladly 
relinquish that part of their business if they 
could do so without offending their clients, or 
handing them over to other members of the 
profession. I know one firm who employ 
over 100 clerks, and yet their net income is 
not half that of some other firms with less 
than a fourth that staff. I have said enough 
to show that the position of counsel is not 
only much more enviable than that of the 
attorney in litigious business but it is also 
much more profitable. A young counsel, 
who has not married or become engaged 
to a solicitor’s daughter and who has no 
relatives or friends in the lower branch of 
the profession, may wait long for his oppor- 
tunity, attending court and “ going circuit” 
year after year, without ever seeing his name 
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P | 
on the back of a brief, and may at length 


give up in despair; but when once a man of 
learning and eloquence does get a start his 
rise may be very rapid, and the income of 
an “eminent counse.” is larger than that 
solicitor. There 


of the most “ respectable’ 
are probably a score of men now at the 
English bar whose incomes exceed £10,000 
($50,000) a year. I don’t know more than 
one or two solicitors who have any such in- 
come, although I know scores who have 
half of it. £3000 a year is a large income 
for a solicitor, but double that is not very 
large for a barrister, especially a Queen’s 
Counsel, who has been long at the bar. 

I ought to explain, for I am repeatedly 
asked how counsel attain the rank of 
Queen’s Counsel, and what are its advan- 
tages. Every young man “called” to the 
bar looks forward to this promotion —al- 
though to many it proves ruinous, a mere 
shelving of themselves for life,—and I 
have known dozens of men who have bitter- 
ly rued the day on which the stuff gown was 
exchanged for silk, and the charmed letters 
QO. C. were added to their names. After a 
man has been a number of years, usually 
about fifteen as a minimum, at the bar, and 
has acquired a considerable amount of work, 
he may apply to the Lord Chancellor for 
“silk,” i. e. to be advanced to the honor of 
a Queen’s Counsel. It does not follow that 
he will get it at once, or indeed ever. The 
Lord Chancellor consults the judges, who 
are better acquainted with the merits of 
counsel, and then he from time to time 
creates a new batch of men, selected from 
among the applicants, who then don their 
silk gowns and furbelows, put on new or 
newly powdered wigs, and are formally 
“called within the bar” of the several 
courts. Thenceforward they occupy the 
front bench of the bar (the seats and desks 
assigned to counsel) and become “leaders” 
instead of “juniors.” But a man_ should 
well weigh his chances before seeking this 
advancement; for a large, the larger, part 





of his work must be forever relinquished as 
soon as the change is made. Henceforth he 
can no longer draw or settle pleadings 
(which forms so large a part of the work of 
a junior), or advise on evidence —except 
in rare cases in consultation with a junior — 
or do very many things which brought him 
abundance of fees before. Henceforward 
he is a leader, and all men who are not 
Queen’s Counsel, however much his senior 
in years, are his juniors. In most cases there 
are two or three counsel on each side ofa 
trial. There may be two Queen’s Counsel on 
one side, but this is rare (and in such case 
the “senior by call” leads), but in all cases 
a Queen’s Counsel leads a stuff gownsman 
whatever their respective ages, and a Queen’s 
Counsel almost invariably has a stuff gowns- 
man briefed with him as his junior, and few 
Queen’s Counsel will accept a brief of any 
kind without a junior. If, perchance, a 
Queen’s Counsel for a plaintiff happens to be 
without one, the judge assigns to him the 
youngest counsel in the court, and he 
opens the pleadings, that duty being below 
the dignity of a Queen’s Counsel. There 
are very many men, even at the bar, who 
are splendid lawyers and admirably equipped 
for junior work who are not at all adapted 
to the work of leadership; splendid as plead- 
ers (that is, in settling pleadings), writing 
opinions on evidence, prompting leaders, 
searching for precedents, or even arguing 
questions of law in banc, who are quite un- 
fit to cross-examine witnesses or address 
juries; and so it happens that with many 
men of enviable position as juniors, the silk 
gown has proved to be the professional 
shroud. The distinguished man who has 
become the Lord Chief-Justice of England, 
and a recent visitor to our shores, was full of 
fear as to whether such might not be his 
fate if he took silk, and ultimately left it to 
two or three chosen friends at the bar to 
determine the question for him. The judges 
are usually, but not always, selected 
and “raised to the bench” from among 
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of the 
very best of the judges never wore “silk” 
raised direct from 


the Queen’s Counsel. But some 
and 
bar. 

From what I have said it might reason- 
ably be inferred that the bar is much more 
difficult of access than the lower branch of 


were the junior 


the profession, and requires a higher order 
But that is not 
It is 
true that most of the members of the bar are 


of learning and attainment. 
so, at any rate not necessarily so. 


graduates of one or other of the two great 
Universities, and also that most young men 
of the Universities who choose the law for 
their vocation go to the bar, and that the 
members of the bar are largely drawn from 
the upper or upper-middle classes, while 
the lower branch of the profession is more 
generally of ‘‘ middle-class ” origin (although 
as to both there are many exceptions) ; but 
the lower branch is quite as difficult and 
more difficult of access than the 
For the latter there was (and I be- 
A 
young gentleman desiring to go to the bar 
to 
barristers, enter him- 


indeed 
upper. 
lieve still is) no necessary examination. 
has only to testimonials 
character from 
self as a ‘“‘ student” at one of the Inns of 
Court, and eat a certain number of dinners 
each term at the hall of his “Inn” for about 
three years as evidence of his being in study 
and attendance at the lectures, and then he 
is entitled to be “ called” to the bar without 
any examination or test of learning; and 
many young men did, and yet do so, without 


procure as 


two 


any intention to practice, and only for the sake 
of rank or good fellowship with old college 
friends, or to acquire some show of fitness for 
the county magistracy or chairmanship of 
sessions (both honorary positions), or for 
aid in diplomatic or parliamentary service. 
But young men who aspire to the bar as a 
profession, with intention to practice, study 
hard, and systematically attend lectures 
during their three years of studentship, and 


are ambitious for distinctions in the exam- 


| 
| 





inations, which embrace a wide range of 
subjects, and are real and somewhat severe 
tests of legal attainment. But wo one can 
become an attorney otherwise than through 
a costly course of preparation, including 
two or three examinations. Unless he has 
graduated at one of the universities, or 
passed a university examination, he must 
undergo what is called the “ preliminary ” 
examination in general knowledge before 
he can be “‘articled” (i. e. bound appren- 
tice) to an attorney, and an attorney may 
not have more than two such at the same 
time. This passed, he must be “ articled”’ 
for five years (reduced to three or four years 
for university graduates and undergraduates 
and some others) and he must actually 
serve and study in the office of the attorney 
during the term of his articles. In the 
middle of the term he must pass another 
examination called the “ intermediate,” which 
is in elementary law, and at the end of the 
term he must pass the “ final,’ which is a 
tolerably stiff examination in all the princi- 
pal branches of law and practice, and failure 
in any of these examinations, or in any one 
branch of the “ final,” postpones his right to 
admission. 
one. Each of these examinations involves 
some expense; but besides this he has to 
pay a stamp duty of 480 (reduced from 
#120) on being articled, usually a fee to 
the attorney of 250 or 300 guineas or more, 
and during the term of his articles he receives 
no salary or remuneration for his service. 
There are occasional opportunities of get- 
ting into the profession without all this cost, 
chiefly by means of prolonged service, or 
by reason of special qualifications; and 
special facilities for that purpose have been 
made by Statute for men who have occu- 
pied the clerk to 
attorneys for not less than ten years, an 
exception which, in the opinion of law- 


This course is always a costly 


position of managing 


yers generally, has not tended to the good 
of the profession. 
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THE BURGOMASTER OF AMSTERDAM. 
BY JOHN ALBERT MACY. 


(An Incident in the Dutch Wars of Louis XIV.) 


Bae city council met in haste, 
‘“The French are come,” they cried. 
“They're laying field and vineyard waste, 
And burning far and wide.” 


‘“‘Let’s throw a rampart up,” cried some, 
‘Rebuild the city wail!” 

‘Repair the gates—the French are come!” 
Fear ruled the council hall. 


“The citizens must dig a trench 
Before the host swoops down.” 

‘Against the armies of the French 
What hope to hold the town?” 





The city council argued long, 
And nearly came to blows. 

Each swore the other man was wrong, 
And half forgot the foes. 


Meanwhile the Burgomaster snored 
Upon the chair of state. 

His solid common sense abhorred 
All wrangling and debate. 


At length fell silence in the hall 
When throats were worn with cries; 
The stillness roused him from the thrall 
Of sleep. He raised his eyes. 





“My friends, I’ve listened while you spoke 
Of what we best would do.” 

(But that was just his little joke— 
He’d slept the meeting through.) 
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‘‘And from your talk this much I've learned, 
You have not seen a sign 

Of any foe. The French have burned 
No land this side the Rhine. 


“T think we best would save our fear 
Until the truth is learned, 

Until the Frenchmen do appear— 
The meeting is adjourned.” 


Wise words! The French marauders stained 
With wine their oriflamme, 

And, drunk with pillage, never gained 
The goal at Amsterdam. 


Oh, lawyers of the inner bar, 
And in the halls of state, 

How senseless half your wranglings are, 
Your pleas elaborate! 


And how much better would it be 
If some wise man should sleep, 
While legislators disagree 
In logic strained and deep; 


And, waking then, in judgment sane, 
Should render his decree, 

And quickly fall asleep again, 
In wise complacency. 
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ELECTION PETITION TRIALS IN ENGLAND. 


By Epwarp Porritt. 


No parliamentary inquiry in recent years 
can have had a greater personal interest for 
English lawyers, solicitors as well as barris- 
ters, than that in the present session concern- 
ing the trial of parliamentary election peti- 
tions. The inquiry has its value also for 
students of constitutional history ; forto them 
the determining of contested elections forms 
one of the most interesting chapters in the 
history of the House of Commons, and in 
that of our English parliamentary franchises. 

As is of course well known, English elec- 
tion petition cases, since 1868, have been 
tried before judges of the High Court, with- 
out juries, who hold their inquiries in the 
constituenciesconcerned. After an election, 
a defeated candidate who is dissatisfied with 
the result, and conceives that it has been 
obtained by means which contravene the 
Corrupt Practice Act, files a petition in 
the courts. In the meantime the member 
returned by the sheriff or the mayor takes 
his seat in the House of Commons, and sits 
there until the petition has been adjudicated 
upon. 

The judges report to the speaker. When 
their decision vacates a seat, a new writ is 
moved for in the House by the whip of the 
political party to which the unseated mem- 
ber belongs. In the United States, when 
a seat in Congress is contested, the costs 
attending the hearing of the case by a com- 
mittee of the House are defrayed by the 
government. In England, except so far as 
the judges’ salaries and the expenses of the 
Public Prosecutor are concerned, the govern- 
ment is at no expense. Costs follow the 
suit, as in ordinary trials in the law courts. 
In most cases costs are exceedingly heavy. 
Barristers appear for the petitioner and the 
respondent; solicitors and inquiry agents of 
the detective class are kept busy for months 





with the preliminaries; numerous witnesses 
are examined, and the trials are often very 
protracted. It is chiefly the cost of the 
trials, and the length of some recent peti- 
tion cases, which have given rise to the 
present parliamentary inquiry. 

Successive elections since the Reform 
Act of 1867 have seen a marked diminution 
in the number of election petitions. There 
was, of course, some falling off in the num- 
ber after the first Reform of the House of 
Commons in 1832. But it was not so great 
as might have been expected; for, sweep- 
ing as the Reform Act was considered sixty 
years ago, it permitted scores of miserably 
small boroughs to escape. These continued 
to send members to the House of Commons, 
and although the act of 1832 had set up a 
uniform ten-pound franchise, most of them 
were really little less corrupt than in the two 
centuries between the reign of James I and 
that of William IV. During that period 
the parliamentary elections in the boroughs 
were controlled by self-elected corporations ; 
by freemen; by the burgage holders; and in 
some places by the old-fashioned forty-shil- 
ling freeholders. After 1832 the electoral 
corruption and squalor which had so long 
characterized these municipalities became 
more widely extended as the number of 
voters slightly increased. The Act of 1867, 
which set up household suffrage in the 
boroughs and enfranchised the working 
classes living in them, tended in a measure 
to diminish bribery and corruption, out of 
which election petitions mostly spring. But 
for some years after the Reform of 1867, 
the judges on the rota for election cases 
usually had their hands full for months after 
a general election; and there was from 1832 
to 1884 seldom a period when several bor- 
oughs were not undergoing punishment for 
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corruption. This took the form of with- 
holding the writ, a course of action freely 
adopted when the parliamentary committees 
before 1868, and the judges of the High 
Court after that year, reported to the House 
that a borough was more than ordinarily 
corrupt. 

The Reform Act of 1884, with the Redis- 
tribution of Seats Act of 1885, did more to 
lessen the election work of the judges than 
all the other electoral legislation since 1832. 
The small boroughs which, as their history 
between 1832 and 1885 made plain, had 
undeservedly escaped in 1832, were in 1885 
thrown into the newly made county divi- 
sions. They ceased to be under the ener- 
vating and demoralizing patronage of the 
territorial aristocracy, or of the wealthy can- 
didates for their suffrages. They ceased to 
be the plague spots of the electoral system. 
The Act of 1884 and 1885, with the existing 
Corrupt Practices Act, which preceded them 
by a year, lessened enormously the work of 
the judges, so far as the number of election 
petitions was concerned. These three acts 
—making household suffrage uniform in 
boroughs and counties, throwing the small 
towns into the county electoral areas, and 
penalizing corruption—tended at once to 
They made 
no change, however, as regards the duration 
of the petition trials; nor as concerns the 
legal expenses attending a petition case. 
Although the borough and county constitu- 
encies of England elect 495 of the 670 
members of the House of Commons, after 
the general election of 1895 not more than 
ten petitions were heard by the 
Still 
mous expenses to the candidates concerned, 
and they have given rise to a feeling that, 
the experience of centuries notwithstanding, 
a reasonably inexpensive and that at the 


reduce the number of petitions. 


nine or 


judges. these cases involved enor- 


same time expeditious method of dealing 
with election petitions has still to be devised. 

It is curious how, in the matter of election 
petition trials, as in other constitutional 





usages and practices, things work around as 
it were in a circle. Four centuries ago, as 
the statute books and literature like the Pas- 
ton Letters show, controverted elections were 
tried much in the same way as they are to- 
day. They were dealt with then by the 
judges of assize, who heard them as the 
judges of the High Court nowadays do, in 
the counties where the disputed elections oc- 
curred. In those days, however, cases of 
disputed returns were comparatively rare. 
In the first two hundred years of its exist- 
ence, few men were anxious to serve in the 
Service in Parliament, 
the Commons, 


House of Commons. 
in the Lords 
was then regarded as burdensome; as con- 


as well as 
cerned the Commons, by both elected and 
electors. Constituents were frequently ready 
to shirk electing either county or borough 
members, in order that they might save 
themselves the local charges for knights’ and 
burgesses’ wages. When 
chosen, bonds had to be entered into for 
their due appearance in Parliament much in 
the same way that witnesses are bound over 
to attend trials at quarter sessions or assizes. 
In the early days of the House of Commons 
there were few men who would put them- 
selves to the expense of contesting in the 
courts their right to an election; but that 
such cases occasionally occurred in the fif- 
teenth century, can be learned from the 
Paston Letters, which throw so much light 
on the political and social life of the period 
they cover. 

Later on, disputed elections were deter- 
mined in Chancery; then in Elizabeth’s time 
the Commons claimed the right of deter- 
mining elections. Early in James I’s reign 
this right was insisted upon; and from 1604 
to 1868, when election cases were returned 
to the courts, the Commons never parted 
with the right they had wrested from the 
Crown. For the first century or so after it 
was obtained, it was one of the most valued 
rights of the House of Commons. As long 


members’ were 


as the Stuart dynasty lasted, it was next to 
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the right of granting supplies, the most pre- 
cious of the privileges of the Lower House. 
The whole course of English history might 
have been changed if the transference of 
1604 had not taken place. Charles I’s 
trouble with the Oxford Parliament in 1625 
need not have happened if he could have 
seated whom he liked as the representatives 
of the people. Nor would there have been 
any need for the guo warranto proceedings 
of Charles II and James II, if these sovereigns 
could have appointed the judges of election. 

Undertaking at parliamentary elections, 
or, as it would be called in this country, 
bossing the elections, can be traced much 
further back than the early years of the 
seventeenth century. It was practiced a little 
in the time of Henry VIII; it grew more 
common in the days of Elizabeth. But it 
became a business in the reigns of James I 
and Charles I. From the Restoration, to 
George III’s reign, every sovereign, except 
George I, took a hand in it. The last king 
personally to engage in it, George III, was 
the greatest adept at electioneering that 
English parliamentary history can produce. 
He could boss an election, whether at Wind- 
sor or Westminster, with exceeding adroit- 
ness, and in his day George III had only 
two contemporaries who could approach 
him in this line of work. These were the 
first Earl of Lonsdale and Lord Melville. 
Melville bossed Scotland and its elections 
for two generations. Lonsdale, as Sir James 
Lowther, bossed the counties of Westmore- 
land and Cumberland, and in his best days 
could count on returning no fewer than nine 
of his adherents, privadoes or creatures they 
would have been called in Charles I’s time, 
to the House of Commons. 

The English sovereigns from James I to 
George III would have had but a small field 
for the exercise of these talents but for the 
transference of election cases from the law 
courts to the Commons in 1604. Some of 
the sovereigns enjoyed the work of manipu- 
lating the elections. George III certainly 





did, or he would never have economized in 
domestic life to save money to be spent 
in carrying his candidates. But to James I 
and Charles I it was somewhat distasteful 
work. For them it was attended at times 
with disheartening failures, and if the usage 
of the Tudor days had been continued, it 
would have been easier to determine the 
make-up of the House of Commons through 
decisions of election cases than to try to 
bring about the same result through self- 
seeking parliamentary borough masters or 
sordid and grasping aldermen and freemen. 
In short, English history would not have 
been what it is, perhaps not half so interest- 
ing, had it not been for the signal success of 
the House of Commons in the early days of 
James I. 

For the first half century or so after the 
House possessed itself of the privilege of 
determining its own membership, election 
petitions were tried by the Committee of 
Privileges. This was a standing committee 
appointed at the commencement of each 
Parliament. On it usually served all the 
distinguished lawyers who were of the 
Lower House. Many of them added largely 
to their reputations by service on_ this 
committee, in whose records in the Journals 
of the House, their names and their services 
in the upbuilding of the parliamentary system 
of England are perpetuated. 

About 1672, during the time of the Pen- 
sioner Parliament, when seats in the House of 
Commons were more in demand and cost 
more to obtain and hold than at any time 
previously in the seventeenth century, the 
work of hearing petitions was taken from 
the Committee of Privileges and Elections, 
and dealt with in Committee of the- Whole 
House. As the eighteenth century advanced 
it became the practice to hear election cases 
at the bar of the House. From the Resto- 
ration until the Grenville Act of 1770, how- 
ever, under which petitions were referred to 
a small committee chosen in a way calcu- 
lated to ensure a fair report, it mattered little 
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where the cases were heard, by the Commit- | liamentary management of the kind in which 


tee of Privileges, in Committee of the Whole 


House, or at the bar of the House with the | 


speaker in the chair. They were usually 
decided finally by a strictly partisan vote, 
with little or no regard to equity or fair- 
ness as between the candidates, and with 
no regard to the common law rights of the 
English people in respect of the exercise 
and enjoyment of the parliamentary fran- 
chise. 

The Parliamentary reformers of the period 
of the American Revolution imagined that 
they were launching an entirely new move- 
ment when they advocated an enlarged elec- 
torate, and the suppression of the rotten 
boroughs. If they had turned to the Jour- 
nals of the House they would have learned 
that in scores of boroughs the movement for 
a wider franchise, for a return to the original 
scot and lot qualification of the first centuries 
of the House of Commons, had been going 
on almost from the days of the Tudors. The 
Journals make this clear; and in the reports 
of the Election Committees from the time 
of Glanville and Coke, as they are spread 
with much fullness of detail on the Commons 
Journals, there are some of the most valu- 
able contemporary pictures of English munic- 
ipal and social life to be tound anywhere in 
English history. They have been drawn 
upon by the writers of Constitutional his- 
tory, but ignored in the main by those 
authors who have sought to deal with social 
England during the last three centuries. 

From 1770 to 1868 when, as has been 
stated, election cases were sent back to the 
courts, they were dealt with by a small com- 
mittee appointed for each case, and 
chosen as to guarantee for both sides a fair 
hearing. George III strongly opposed the 
bill establishing these committees when it 
was proposed in 1770, as a temporary 
measure. He opposed it again in 1774, 
when it was made permanent. The reasons 


so 


for his opposition are not far to seek. The 
Grenville Act made electioneering and par- 


| 





the king was so proficient much more diffi- 
cult,and made the results less certain. Hence 
the dislike of George III to the Act. He 
was defeated in his opposition on both 
occasions; but the Letters and Memoirs of 
Walpole show that even after the Act, the 
king was not loyal to it, and at times exerted 
his influence to prevent a quorum being 
made in the House, in order that no progress 
might be made in the selection of a Gren- 
ville Committee. As between candidates, 
the Grenville Act wrought a change im- 
mensely for the better. In every case it 
did not and could not bring justice to the 
constituencies concerned; for the Act of 
Parliament as to the last determinations in 
election cases passed in the reign of Queen 
Anne, stereotyped the variety of borough 
franchises then existing, and _ effectually 
closed the door in most boroughs to any 
attempt to get the franchise back to its 
ancient democratic level. 

Occasionally there have been protests 
against the decisions of the election judges 
under the Act of 1868, and sometimes an 
election petition, rightly or wrongly, leaves 
a local feeling of injustice and soreness 
which lasts until the next general election. 
I well remember on the morning after Parlia- 
ment was dissolved in 1874, seeing written 
in chalk on the walls of a Lancashire borough 
‘No Baron Martin this time.” It was the 
first electioneering literature locally published 


| in that contest; and was evidently written 


by a supporter of the Tory candidate who 
had been the unsuccessful petitioner in a 
trial following the general election of 1868. 
As a rule, however, people in England accept 
the decision of the judges in these cases with- 
out much criticism. The parliamentary in- 
quiry held this session may result in some 
recommendations for the shortening of elec- 
tion trials and economizing law costs; but 
no one for a moment entertains the idea that 
election petitions will be taken again out of 
the hands of the judges. 
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CURRENT TOPICS. 


PROMISE TO MARRY. — The New York Court of 
Appeals has struck a hard blow at woman in its recent 
decision in Yale v. Curtiss, to the effect, quoting the 
language of the judge who wrote the opinion, that 
«« Mere courtship, or even an intention to marry, i 
not sufficient to constitute a contract. ‘There must 
be an offer and an acceptance, sufficiently disclosed 
or expressed to fix the fact that they were to marry, 
as clearly as if put in formal words.’” The plaintiff 
was 28, the defendant was 46. He had been a bank 
clerk for 19 years in New York, and then returned to 
Norwich, having inherited property from his father, 
and went to live with his married sister. He and 
the plaintiff both sang in the same church choir, and 
she taught music. For three years he “saw her 
home” from prayer meetings, took her to public en- 
tertainments, took her riding once or twice, and fre- 
quently went into her house on her invitation on their 
return from these exercises, but never remained later 
than 11 o’clock. He never called except in this way, 
and did not always accept her invitations. He some- 
times escorted other young ladies to public enter- 
tainments. His discourse was not pointed in the di- 
rection of matrimony. He once asked her if she 
would be afraid to cross the ocean, remarking that 
«* husband and wife is party enough for me if I go.” 
Once he asked her which of two vacant town lots 
she preferred, but said nothing of the lonesome- 
ness of his lot. Sometimes he told her he liked to 
take her to the entertainments she best liked. But 
he never spoke any word of endearment to her, al- 
ways called her Miss Yale, and —fatal omission — 
he never hugged nor kissed her. He never begged 
her for a Yale lock. At length he met the Other 
Girl. Then her mother informed her that she had 
heard that he had said he had just been fooling. 
Then she called him to book, and according to her 
account, he strenuously denied the base accusation, 
but admitted that he admired her greatly — none 
more greatly — longed to make her happy, would do 
anything to rescue her from trouble, and would al- 
ways protect her, and would make her happy. She 
said she didn’t care what people said if he was « true,” 
and he said he was * true.” But she meant love, 
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and he meant friendship. Fine words, but they but- 
tered no parsnips. He came no more. He sharply de- 
nied much of this parting interview, as testified to by 
her, but the jury believed her, and gave her damages, 
$3,000. But the Court of Appeals now hold that so 
unenterprising a young woman, who could not warm 
up a man more than that with all her opportunities, 
did not deserve him as husband. Haight, J., who is, 
we fear, a cold-blooded man, says here is no evidence 
of a contract, or even an intention to marry ; that the 
minds of the parties did not meet on matrimony ; 
that Miss Yale probably meant business as conducted 
by Cupid, but Curtiss was a Platonist, and, recalling 
his banking days, merely intended to secure an option 
on his co-vocalist. A girl who sang in the choir 
ought to have recalled ‘+ Pickwick Papers,” and 
profited by Mrs. Bardell’s example, or sung with him 
the half-hour-long love duet from Tristan and Isolde. 
But after all, she only failed where greater ones have 
failed before; the Fates were against her as they 
were against Dido, and it was recorded in their book 
that her A2neas was to build on one of those lots for 
that Other Girl. 


SHAKESPEARE IN THE INNS OF CouRT.— “ Twelfth 
Night” was enacted in the Middle Temple Hall, on 
the 11th of February last, by the Elizabeth Stage So- 
ciety. It was 296 years since its last presentation at 
the same place, namely February 2, 1601 ! That seems 
a pretty long wait. 


SPORTING JUDGES.— The following is clipped from 
the London «+ Law Journal”: « < It is now possible,’ 
says the ‘ Westminster Gazette,’ ‘ to form a Court of 
Appeal of old «* Blues.” Both Lord Esher and Lord 
Justice Smith won their blue at rowing, while Lord 
Justice Chitty gained his in the cricket field.’ Asa 
matter of fact, all three learned judges are old ’Varsity 
oars, the Master of the Rolls and Lord Justice Smith 
having rowed for Cambridge, and Lord Justice Chitty 
for Oxford. There are those who say that Lord Jus- 
tice Chitty just managed to carry-the constituency of 
Oxford City by the help of his boating acquaintances 
along the river. His majority was but ten.” These 
judges continue to be handy with their skulls. 
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THE DANGERS OF PIE. —A reporter of the «* New 
York Times” has published a tale of a Pittsburg bur- 
glar, who was detected by means of a copy in plaster 
of the impression of his teeth on a pie, found on the 
premises, from which he had taken a bite. This 
should be a lesson to persons of his profession not to 
be hasty, or to employ one of the forks which they 
carry away, or to eat the whole pie. At the same 
time the incident furnishes an answer to Ralph Waldo 
Emerson's question to his guest who declined pie at 
breakfast: ‘+ What is pie for?” —it is to detect bur- 
glars. Professor Webster was detected by means of 
his victim’s artificial teeth. But in the case of the 
pie-eating burglar there must have been a forcible 
comparison of the cast with his teeth, and thus, as we 
conceive, a violation of his constitutional immunity 
against furnishing evidence to convict himself. This 
poor fellow was a victim to his piety. 


THE IMPAIRED OYSTERS. 


(Sheffer v. Willoughby, 61 Illinois Appellate, 263; 163 Ill. 
518; 34 L. R. A. 464.) 


Maggie Sheffer, for a dinner 

Sought defendant’s restaurant, 
Hesitating not to pin her 

Faith on that enticing haunt; 
Ordered there a stew of oysters, 

Succulent, and smelling good, 
Quite enough in frugal cloisters 

To sustain the monkish brood. 
But those oysters took to rising, 

Like uneasy employees ; 
With vivacity surprising, 

Leaped from their imprisoned seas, 
Left the artless, trusting Maggie 

Feverish, with retching sore, 
Pallid, tottering, and baggy, 

Scarcely fit to reach the door. 
When she from her pains recovered, 

Sued she for this grievous tort, 
Round about the court she hovered, 

With the waiting, anxious sort, 
Till from lower court ejected, 

As when Eve, the devil’s sport, 
Ate the apple, she expected 

Justice from an appellate court. 
But the learned Justice Gary, 

O’er that midway court presiding, 
By experience made wary, 

Said, the plaintiff's claim deriding : 
“That defendant here was careless 

There.is not the least pretence, 
If I sit here till I’m hairless, 

I must deem that a defense. 
Is a woman selling candy, 

Nuts or apples at bridge-end, or 
Italian, with his cart so handy, 

A street-corner pop-corn vendor, 





Liable, if any buyer, 
Eating, feels within his stomach 
A sensation as of fire, 
And a nauseating hummock ? 
The defendant’s no insurer 
Of the quality of food. 
Maggie therefore must endure her 
Pangs of indigestion rude.” 
Out of court she goes quite wilted, 
Countenance and spirits droop, 
Her hat-feathers downward tilted, 
Practically “in the soup.” 
Mr. Abbott, her attorney, 
Growing pale and long of face, 
Is advised to take a journey, 
Having first thrown up the case. 
Maggie’s stomach now is easy, 
But there’s settling still to make 
For the costs and counsel fees he 
Is awarded for her sake. 


Fur ET Latro. —In Austin Dobson's third series 
of his agreeable «+ Eighteenth Century Vignettes” is 
given the following, from «*A Sermon [in Paules 
Church] of god’s fearefull threatenings for Idolatrye 

. with a Treatise against Usurie,” by Richarde 
Porder, 1570: ‘*I remember a tale concerning a 
theefe that was indyted of felonie, for robbing by the 
highe wayes syde, and being indyted by the name of 
Latro was condemned by ye name of /ur, for which 
the theefe quarrelled, and sayde the Judge had done 
him wrong. And when he would not cease exclama- 
tion, Mayster Skelton, the Poet, being a maister of 
wordes, and cunning in Grammar, was called to de- 
clare the difference between fur and /atro, whose an- 
swer was that he saw no great difference between fur 
and /atro, saving this, that fz did sit on the bench, 
and /atro stoode at the barre.” Which goes to show 
that the clergy were just as credulous in those days as 
now. Imagine a lawyer calling in a poet to explain 
the difference between technical legal Latin words ! 
But the pun was good. 


MORE OF DICKENS’ ANIMALS.— It seems that we 
overlooked a pair of Dickens’ animals in our late re- 
marks on that topic. Tim Linkinwater’s blind black- 
bird, in ** Nicholas Nickleby,” is not an independent 
or influential character, but he serves to show the 
broad humanity of the great creative master, who 
‘* loved both man and bird and beast.” But in the 
same novel we have a glimpse of a more interesting 
animal, the pony appertaining to Mr. Vincent Crumm- 
ler, the theatrical manager, and ** who,” like a good 
many human beings, was more remarkable for his an- 
cestry than on his own account. He drew a cart rather 
than “a house.” He was, to summarize Dickens’ de- 
scription in his own language, a strange, four-legged 
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animal, which he called a pony, given to taking his 
time upon the road, and evincing, every now and then, 
a strong inclination to lie down, but kept up pretty 
well by jerking the reins and plying the whip, and 
kicks by the elder Master Crummler when he refused 
to go. A good pony at bottom, but certainly not at 
top, for his coat was of the roughest and ill-favored 
kind. ‘* He is quite one of us,” said Mr. C.; ‘his 
mother was on the stage. She ate apple pie at a cir- 
cus for upwards of fourteen years, fired pistols, and 
went to bed ina night-cap, and in short, took the low 
His father was a dancer, not very 
distinguished. He was rather a low sort of pony. 
The fact is, he had originally been jobbed out by the 
day, and he never quite got over his old habits. He 
was clever in melodrama, but too broad, too broad. 
When the mother died, he took the port-wine busi- 
ness — drinking port wine with the clown— but he 
was greedy, and one night bit off the bowl of the 
glass and choked himself, so his vulgarity was the 
death of him at last.” The pony was a dernier ressort 
in the lack of all other novelties — ‘« we never come 
to the pony till everything else has failed,” — but 
Nicholas declined to sing a comic song on the pony’s 
back, although it had been known to draw money. 


CURIOSITIES OF THE REPORTS.—There is a good 
deal of the curious and the humorous to be found in 
the «* City Hall Recorder,” by Daniel Rogers. Some 
reference to these reports was made in the recent 
sketch of William Sampson in this magazine. Turning 
over the pages casually, we ran across ‘‘ George 
Frederick Cooke’s Case.” This was rather startling, 
for it was the name of the great English tragic actor, 
who visited New York about that time. But very 
curiously it turns out to be the report of a trial for 
grand larceny in stealing a portrait of Thomas A. 
Cooper, a famous tragic actor, of New York, whom 
Halleck, in «* The Croakers,” refers to. 

John A. Graham defended the prisoner, on the 
novel ground that he looked and acted like an idiot : 
‘‘every glance of that vacant, staring eye,” said he, 
‘every movement of that head—nay, his whole 
exterior, indicates downright madness.” He also 
argued madness from the fact that the prisoner had 
offered to sell, for two dollars, a superb, inimitable 
and valuable likeness, a ‘*monument of genius” 
which ‘*some hundred years hence might sell for 
several hundred dollars.” But as the jury could not 
see how that would benefit the prisoner, they found 
him guilty, and he went to prison for three years and 
a day. 

Christian Smith’s Case is prefaced by the reporter 
with a quotation from Virgil’s Georgics, in the 


original and translated, and a very flowery and | do so. 





hifalutin exordium, warning his countrymen against 
‘¢the awful consequence of harbouring, for a long 
period, a settled malignity against a neighbor.” The 
trial was for murder, and although the jury acquitted 
the prisoner, Judge Van Ness informed him that 
he considered him ‘‘a very guilty man,” and to 
«« beware — you have not escaped. Believe me, your 
most awful trial is yet to come,” namely, at the bar 
of God, and predicted that unless he repented and 
atoned, his ‘‘ condemnation there is certain — what- 
ever may be considered the law of Staten Island, 
your conduct is unjustifiable in the sight of God and 
man.” This seems pretty hard measure, and rather 
extra-judicial. 

In Jemsen’s Case, the reporter excuses himself for 
the use of “circumlocution and indirect demonstra- 
tion’? on account of the indecent character of the 
evidence, observing: ‘‘If not in the former, yet in 
the latter mode of reasoning, we are fully justified, 
even by the authority of Euclid. (Simp. Euclid, lib. 
1, Prop. vii and xxvi.)” We must say that his pains- 
taking rather enhances than hides the indecency in 
question. In John Balls’ Case (arson), the reporter 
concludes the report with the remark that ‘the 
character and situation of the defendant, as disclosed 
on the trial,” reminded him of Arbuthnot’s epitaph 
on Colonel Charteris (which he quotes in full), to 
the effect that God shows his contempt of wealth 
‘¢by bestowing it on the most unworthy of all the 
descendants of Adam.” Some of the headnotes are 
very funny. For example: ‘* Where either a married 
or a single man is robbed of his property at a house 
of ill-fame, the least he can say is the better.” 
‘¢Honest, prudent people need not fear highway 
robbery in the City of New York.” «* Vigilance in 
clerks is highly commendable.” «+ The more respect- 
able the friends of a thief may be, the more enormous 
his crime.” 


3s —— 


NOTES OF CASES. 


BOARDING MOVING TRAIN. —A late decision in 
the New York Court of Appeals in Distler v. L. I. 
R. Co. on this point is important, and shows some 
contrariety of opinion. The decision here is that it is 
not negligence, as a matter of law, for a passenger to 
attempt to get on to a train, in pursuance of the 
direction of the conductor, while it is moving at the 
rate of two or three miles an hour, when there is 
nothing to indicate any unusual danger. Three judges 
dissent. The case is distinguished from Hunter v. 
C. & S. V. R. Co., 126 N. Y. 18, where, as the train 
approached a platform at the rate of qne or two miles 
an hour, the conductor said to the plaintiff, «« If you 
are going, jump on,” and he was injured in trying to 
This was held contributory negligence as 
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matter of law, three judges dissenting. The Hunter 
case had been up before in 112 N. Y. 371, and the 
same decision was then made, one judge dissenting 
(Andrews, J.), Peckham, J., giving the prevailing 
opinion. Andrews, C. J., and O’Brien, J., who dis- 
sented on the last appearance of the Hunter case, 
were dissenters in the present case. In Northern P. 
R. Co. v. Egeland, 163 U.S. 93, the plaintiff, a 
common laborer in defendant’s employ, returning 
from work on a train, was ordered by the conductor 
to jump off at’a station when it was moving about 
four miles an hour, and he was injured by doing so. 
The question of his negligence was held to have prop- 
erly been left to the jury. Mr. Justice Peckham gave 
the opinion, and endeavored to distinguish the Hunter 
case in 112 N. Y., in which he had given the prevail- 
ing opinion, on the ground that in the Egeland case 
‘« there is an element of obedience to the command 
given by the person in charge of the train and of the 
crew and given to the common laborer, and upon a 
matter where the jury might find that the danger was 
not so great and so obvious as to render obedience to 
the order a risk to the person obeying.” He speaks 
of the speed in the Hunter case as ‘* quite rapid,” 
but the testimony put it from four to eight miles an 
hour, while in the Egeland case it was put between 
four and five. Things seem a little mixed, but possi- 
bly the cases in the two courts are distinguishable. 
We are rather inclined to side with the dissenters in 
the New York cases, on the ground that an intending 
passenger might be deemed warranted in following 
the conductor’s invitation on the spur of the mo- 
ment. 


DyInG DECLARATIONS. — It is gratifying to us to 
observe that the views which were expressed in 
these columns some months ago in respect to the ad- 
missibility of previous or subsequent contradictory 
statements to impeach dying declarations, have re- 
ceived the approval of the United States Supreme 
Court. In the recent decision of Carver v. United 
States, that court have declared such statements ad- 
missible, and that no foundation need be laid, as in 
the case of living witnesses, by calling the witnesses’ 
attention to such contradictory statements. The 
court say: “ They may be contradicted in the same 
manner as other testimony, and may be discredited by 
proof that the character of the deceased was bad, or 
that he did not believe in a future state of rewards or 
punishments.” Citing State v. Elliott, 45 lowa, 486; 
Cone v. Cooper, 5 Allen, 495; Goodall v. State, 1 
Oregon, 333: Tracy v. People, 97 Ill. ror; Hill v. 
State, 64 Miss. 431. This decision substantiates the 
opinion of the New York Law Journal and our own, 





opposed to that of the Harvard Law Review. See 
8 GREEN BaG, 22 


GOATS ARE ‘*CATTLE.”—In State v. Groves 
(N.C.), 25 S. E. Rep. 819, under a statute making 
it a misdemeanor to wilfully and unlawfully kill or 
abuse any ‘‘ horse, mule, sheep, or other cattle,” the 
court was called upon to decide whether the word 
‘¢cattle,”’ as here used, included a goat. Clark, J., 
who delivered the opinion, said that while the word 
‘*cattle” was often used in a restrictive sense as 
applicable to the bovine species only, it had another 
and broader meaning, which took in all domestic 
animals; and the context made it evident that it was 
here used in the broader sense. ‘* Indeed,” said the 
court, ‘*the broader sense is the more usual one. 
Worcester’s definition, ‘a collective name for domes- 
tic quadrupeds, including the bovine tribe, also 
horses, asses, mules, sheep, goats and swine,’ was 
approved by this court in Randall wv. Railroad Co., 
104 N.C. 410, 413. To the same effect are the 
Standard, Webster and Century Dictionaries. In the 
Scriptures, the word ‘cattle’ ordinarily and usually 
embraces goats, notably in the contract between 
Laban and Jacob. Gen. xxx, 30, 32. In Decatur 
Bank v. St. Louis Bank, 21 Wall. 294, the word 
‘cattle’ is held to be broad enough to include even 
swine. In England, the statute g Geo. I. ch. 22 
(commonly called the ¢ Black Act’) made it punishable 
with death, without benefit of clergy, to « maliciously 
and unlawfully kill any cattle.’ Under this it was 
held that the statute embraced domestic animals 
other than the bovine species, as a mare, in 2 East P. 
C. 1074; Rex v. Paty, 2 W. BI. 721, and < pigs’ in 
Rex v. Chappe, 1 Russ. & R. 77.” 

In Chesapeake & Ohio R. Co. wv. Bank, g2 Va. 
495, 1 Va. L. R. 825, it was held that a statute for- 
bidding transportation companies to keep ‘cattle, 
sheep, swine, or other animals,” confined for a 
longer period than twenty-eight hours, without 
unloading and allowing them to rest, included 
horses. In State wv. Dunnavant, 3 Brev. (S.C.) 9, 
5 Am. Dec. 530, the term “horses,” in a criminal 
statute, was held to apply to mares. “Cattle” 
usually includes horses and sheep (Louisville, etc., R. 
Co. v. Ballard, 2 Metc. [Ky.] 177): also pigs 
(Child v. Hearn, 9 Exch. 176); but not buffaloes, 
(State v. Crenshaw, 22 Mo. 457.) Adomestic fowl 
is an animal (State v. Bruner, 111 Ind. 98); and 
“bird or animal” would include a gamecock (People 
v. Klock, 48 Hun. 275); and tame linnets are 
within the protection of a statute punishing cruelty to 
‘¢domestic animals.” Colam v. Pagett, 12 Q. B. 
Div. 66. — Virginia Law Register. 
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Sir: © Your Disgusted Layman” was always 
half sure he was right as to Portia’s trick on Shy- 
lock, that it wasn’t either law or sense. Now that 
the best and sweetest — as well as most mentally 
acute — girl in the world, the deaf and blind 
Helen Keller, agrees with “ Your Disgusted Lay- 
man,” he wouldn’t give two cents to have the 
Supreme Court of the U. S. “affirm” him. 

In a recent letter to Y. D. L. from Mr. Arthur 
Gilman of The Cambridge School, where Helen 
is studying, he writes: “She must know the 
meaning of ‘chicane,’ and the exact meaning. 
I showed her that Burke meant trickery, sharp 
practice, or a legal quibble, and referred to the 
means which the Americans had used to ensure 
to themselves the privilege of holding town-meet- 
ings after August 1, 1774, when they were for- 
bidden. I showed her that they knew that by 
parliamentary usage an adjourned meeting was 
not a new one, but the same old one, and that 
by adjourning the last meeting previous to the 
time set as a limit, they would be able to meet 
and adjourn at liberty without asking permission 
of the royal governor. Helen saw the legal quib- 
ble at once, and exclaimed, as her mind ran back 
to ‘The Merchant of Venice,’ ‘There is an in- 
stance in the trial scene where Portia successfully 
used a legal quibble that Bellario had taught her.’ ” 

Now surely Mr. Westley will not defend Shake- 
speare as a lawyer after Helen Keller has “ re- 
versed ” him? 

Your Discustep LayMAN. 


LEGAL ANTIQUITIES. 


“Ler this be the method of taking down judg- 
ments and committing them to writing,” says 





Lord Bacon. ‘Record the cases precisely, the 
judgments themselves word for word; add the 
reasons which the judges allege for their judg- 
ments; do not mix up the authority of cases 
brought forward as examples with the principal 
case ; and omit the perorations of counsel, wn/ess 
they contain something very remarkable.” 





FACETIZ. 


A pious youth, when rather da/my, 
Longed a saint in Heaven to dwell; 
So ’listed in a fighting army 
And found himself a sentinel. 


“I can’T hear a suit that isn’t pending,” said a 
judge to a young lawyer who was seeking advice. 
“T know it isn’t pending,” replied the young 
man, in some confusion, “ but it is about to pend.” 


In Kentucky, as well as farther south, for some 
years after the late war, courage exhibited and 
scars received in the service of the lost cause were, 
as a rule, a sure passport to public office. The 
element of capacity being thus minimized, some 
brave but incompetent heroes reached positions 
unattainable in less troublesome times. 

One of these was C. C. Having a smattering 
of law, stentorian lungs, and a fervid oratory, he 
sought and was chosen public prosecutor in the 
th district. On one occasion he was engaged 
in the trial of a murder case. The prisoner 
pleaded “not guilty,” and relied on evidence 
showing an alibi. In closing the argument for 
the prosecution, C. was especially vehement. 
“Gentlemen of the jury,” said he, “ the prisoner 
is trying to escape the law by pleading an alibi. 
What is an alibi, gentlemen? If I had Bouvier’s 
Law Dictionary I would read you the definition, 
but in its absence I can repeat to you the sub- 
stance of it. An alibi, as I recollect it, is where a 
man charged with a crime proves that he was 
somewhere else at the very time he committed it.” 
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TEACHER. — Johnny, why do you always begin 
the word murder with a large letter? 
Johnny. — Because it’s a capital offense. 


In the early ’80’s, “ Jim” Schultz was justice 
of the peace in Twin Groves township, Nebraska. 
One day an attorney was exceedingly domineering 
in his words and actions. His honor finally gave 
vent to his feeling as follows: “The court will 
now take a recess. Mr. Attorney, you are a 
damned liar and a scoundrel. The court will 
now come to order. Mr. Attorney, if you open 
your head I’ll fine you for contempt.” 





IN a slander case, two witnesses, having testified 
as to the plaintiff's reputation for chastity, were 
asked if they knew the meaning of the word 
chastity. 

“Why, certainly,”’ replied both witnesses, em- 
phatically. “ It means always fighting and quar- 
reling with the neighbors.” 

Fact ! 


IN a trial in the Supreme Court before Chief- 
Justice Shaw, at Pittsfield, Mass., an eminent 
Berkshire cross-examiner asked a witness, “‘ Where 
did you get the money with which you made the 
purchases spoken of?” ‘The victim thundered, 
“ None of your business!” The lawyer 
appealed to the Judge: “ Please, your Honor, are 
counsel to be insulted in this manner?” “ Wit- 
ness,”’ said the Chief Justice, compassionately, “ do 
you wish to change your last answer?”’ Witness : 
“No, sir, I don’t!” Chief Justice: “Well, I 
wouldn’t if I were in your place.” 





NOTES. 


Hornsooxks.— Hornbooks,— those leaflets con- 
taining the alphabet, the a—b, abs, a text for 
exorcism, the Lord’s Prayer, and the Roman 
numerals, framed and covered with transparent 
horn as with glass, — with which the first lessons 
in reading were administered to our ancestors, 
have disappeared so entirely that they are hardly 
known except to antiquaries, yet they were com- 
mon in England down to the time of George II, 
and were introduced into America in the seven- 
teenth century. Mr. Andrew W. Tuer, who has 
written their history, says that the preservation 
of many of those which have come down to us is 








‘due to the tricks of little boys, who dropped the 


hateful things through cracks in the floor or 
wainscoting, to be brought to light again when 
the house was pulled down. The earliest horn- 
book known to be left, which is assigned to the 
middle of the sixteenth century, was found behind 
the paneling of a farmhouse. A hornbook called 
the Middleton was discovered in 1828 in the 
thatch of an old cottage. As spelling books came 
more and more into use, hornbooks became ob- 
solete ; and when they were no longer in demand 
it is said that a million and a half were destroyed 
in one warehouse. They could, however, be 
found in use in the country villages down into 
the present century; and there may be people 
still living who took their first lessons from them, 
and had scholastic chastisement administered 
with the backs of them. As they became scarce, 
specimens of them rose in value ; and while the 
usual price of them had been a penny, three 
half-pence, or two-pence, a famous copy — the 
Bateman Hornbook—was sold at auction for 
three hundred and twenty-five dollars. This book 
was three inches and three-quarters high and two 
inches and seven-eighths wide, with a handle an 
inch long, and was covered, except the handle, 
with leather. The alphabet was preceded by the 
cross, and this was the case with most of the 
hornbooks. Hence the phrase, “ criss-cross 
row.” The back was stamped with a figure of 
Charles I, bareheaded and in armor, on horse- 
back. At the top corner and facing the king was 
a large celestial crown, issuing from a cloud above 
his head, and in the other corner an angel’s face 
and wings. The book bore other marks of less 
interest. Some of the hornbooks were costly. 
Queen Elizabeth gave one of silver filigree to 
Lord Chancellor Egerton, and others were made 
of ivory and bone. Finally, we come to the 
gingerbread hornbook, which seems once to have 
been a common baker’s dainty. Of it Prior 
wrote : — 
“To Master John the English Maid 
A Hornbook gives of gingerbread; 


And that the Child may learn the better 
As he can name, he eats the Letter.” 


Hornbooks may be seen portrayed in pictures 
by the German and Dutch masters, as in Rem- 
brandt’s “‘ Christ Blessing Little Children,” and 
the works of Jan Steen and Van Ostade. —opu- 
lar Science Monthly, Jan., 1897. 
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THE sentence of Lady Scott for circulating libels 
concerning her son-in-law, Earl Russell, calls atten- 
tion to the fact that there are at present in Europe 
quite a number of other people of title and rank 
undergoing more or less lengthy terms of im- 
prisonment. Lady Gunning, widow of Sir Henry 
Gunning, and granddaughter of the second Lord 
Churchill, is serving a term of several years’ penal 
servitude for having forged the name of her father 
to a number of notes. She might have escaped 
with a punishment less severe had the fact not 
been brought to light during the trial that her 
frauds had extended over a number of years, and 
that the financial necessities which had prompted 
her to resort to this means of obtaining money 
had been caused by her recklessness in betting 
on the races. Mrs. Osborne, wife of Captain 
Osborne, of the Scots Greys, who belonged by 
birth to the aristocratic Elliott family, was sen- 
tenced to hard labor for purloining a pearl neck- 
lace from her dearest friend. Equal severity was 
extended to Gwynneth Maude, granddaughter of 
the Earl of Montalt, for obtaining goods under 
false pretences. The Dowager Duchess of Suther- 
land, more fortunate, was exempted from hard 
labor and convict garb during the six months’ 
imprisonment she recently undérwent in Hollo- 
way Prison, where Lady Scott is now undergoing 
her punishment. The daughter of Lord Robert 
Montague was convicted a year or two ago of the 
most shocking cruelty to her children, one of 
whom succumbed thereto. The popular feeling 
was that she deserved hanging. But owing to 
the tremendous influence exercised in her behalf 
by all the relatives of the ducal house of Man- 
chester, to which she belongs, she was let off with 
a term of two years’ imprisonment without hard 
labor. In times gone by, an English duchess, 
namely Her Grace of Kingston, underwent im- 
prisonment for bigamy and forgery. At the 
present moment there are actually relatives of 
the queen who are “doing time.” They bear 
the name of Count and Countess Leiningen, and 
belong to the princely and sovereigM house of 
that name. The first husband of Queen Victoria’s 
mother was a Prince of Leiningen. While the 
count is wearing stripes in an English peniten- 
tiary, the countess is in jail at Vienna for a long 
series of crimes, including forgery, blackmail, 
and swindling. The Marchioness of Donegal, a 
peeress of Great Britain, has time and again been 





sent to jail, generally for brief periods, following 
her arrest in the streets of London for drunken- 
ness and disorderly conduct. Baroness von Gleis- 
senberg and her pretty daughter, the Countess 
Waldeck, the two Sicilian Dukes of Villarosa, and 
Prince Caracciolo have been imprisoned for 
larceny and fraud, perjury and forgery, assassina- 
tion, and wife-murder. 








CURRENT EVENTS. 


A HORSE-CAR line to the Pyramids has been au- 
thorized at Cairo. 


IN France the doctor’s claim on the estate of a de- 
ceased patient has precedence. 


THE muscles of a mocking bird’s larynx are larger 
in proportion to the size of the bird than those of any 
other creature. 


THE heroine of the time-honored children’s favor- 
ite, ‘‘ Mary had a little lamb,” is said to have been 
Miss Mary Taylor, who died recently in Somerville, 
Mass, 

QuITE lately a process has been invented by which 
a valuable fibre is obtained from pine needles. The 
needles are macerated in water to separate the fibre, 
which is utilized in the manufacture of cloth. It 
makes particularly fine underwear. 


SoME doctors hold that there is more danger going 
from the cold outside into a hot room, than from the 
hot air into the cold. It is declared advisable to get 
heated before going out into the cold; and it is fur- 
ther declared that in most cases it would be more 
correct to speak of ‘* catching heat” than of «* catch- 
ing cold.” 


SPURGEON said, ‘+I never had any faith in luck at 
all, except that I believe good luck will carry a man 
over a ditch if he jumps well, and put a bit of bacon 
into his pot if he looks after his garden and keeps a 
pig. Luck generally comes to those who look after 
it; and my notion is it taps once in a lifetime at 
everybody’s door, and if industry does not open it, 
away it goes.” 

THE obituary addresses delivered upon the occa- 
sion of the death of a member of Congress cost the 
government a good deal of money. Usually twelve 
thousand copies are printed, with a steel-plate por- 
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trait of the deceased, fifty of which, bound in full 
morocco with gilt edges, are for the family of the dead 
congressman. The cost of obituary volumes in the 
Fifty-First Congress was over fifty thousand dollars. 





LITERARY NOTES. 

AMONG the many attractive pictorial features of the 
Easter number of Lire may be noted a full-page half- 
tone cartoon by C. D. Gibson, full pages by Hanna, 
Toaspern, Gilbert and Gibson, and a beautiful deco- 
rative border by Attwood, illustrating an Easter ser- 
mon by E. S. Martin. Among the literary features 
are a short story depicting a characteristic phase of 
college life, several short humorous sketches, and 
numerous poems by well-known writers, all in LIFE’s 
best vein. 

THE April issues of LITTELL’s LivinG AGE con- 
tained among other papers of striking and timely inter- 
est, Mr. Gladstone’s pamphlet on the Eastern question 
which has so aroused the attention of the English 
people; Max Muller’s « Literary Recollections ” ; 
Francis de Pressense on the ‘* Cretan Question” ; 
Leslie Stephen on ** Gibbon’s Autobiography”; and 
a reply by Sir Frederick Pollock to the article on the 
«« Hidden Dangers of Cycling,” which appeared in a 
March number of the magazine. The publishers have 
purchased the serial rights to the publication of « In 
Kedar’s Tents,” by Henry Seton Merriman, author 
of «* The Sowers.” Mr. Merriman’s style is direct 
and forcible, and his humor is delightful. 


THE April number of SCRIBNER’S MAGAZINE ap- 
pearing at Easter time is always particularly bright 
and attractive, both in contents and illustrations. 
Four of the cleverest draughtsmen in line work — 
Raven-Hill, Hatherell, Linson and McCarter — illus- 
trate with breezy character sketches Lewis Morris Idd- 
ing’s unconventional article on ‘* Ocean Crossings.” 
Even veteran travelers will find here some things that 
it is good for them to know. The hints about steam- 
ship fees are eminently practical. A brief paper 
by W. E. D. Scott, called +‘ Bird-Pictures,” gives 
some of the latest advances in the art of stuffing 
birds in a lifelike manner. ‘In Mr. Howells’s 
«« Story of a Play ” there is a great deal of amusing 
characterization. A new character is introduced as 
a woman ‘‘ who seemed to turn the sunshine into 
lime-light as she passed.” 


‘* ARMENIA and its People,” written by a refugee, 
and illustrated from photographs recently taken in the 
country, is the title of an unusually attractive and 
timely article which appears in the May number of 
the NATIONAL MAGAZINE. 





SPECIAL features in CURRENT LITERATURE for 
May are illustrated articles in addition to the pres- 
ence of pictures in some of the regular departments. 
In the ** Editor’s Symposium,” Mr. Cable gives his 
readers more of patriotism than of mere literature, 
«* Crete and Cuba,” ‘* The Patriotism of Ideas,” and 
‘* Cosmopolitan Patriotism ” being some of the sub- 
jects he discusses. The fiction is represented by ex- 
tracts from the much-talked-of recent publications, 
Ibsen’s play, ‘*‘ John Gabriel Borkman,” and Olive 
Schreiner’s ‘* Trooper Peter Halket of Mashonaland.” 


THE May number of HARPER’S MAGAZINE consists 
of a variety of interesting contributions. There is an 
article on ** Cross-Country Riding,” by Caspar Whit- 
ney, with illustrations by C. D. Gibson. George W. 
Smalley, who for so many years acted as London cor- 
respondent for the «* New York Tribune,” contributes 
a paper on ‘‘ English Country-House Life.” Dr. 
Henry Smith Williams discusses the ‘‘ Geological 
Progress of the Century”; and in ** The Hundred 
Years’ Campaign” Professor Francis N. Thorpe pre- 
sents a study of American political history. 


In his article on the ‘* Principles of Taxation,” in 
APPLETON’S POPULAR SCIENCE MONTHLY for May, 
the Hon. David A. Wells traverses the right of Gov- 
ernment to stimulate special industries by means of 
bounties, and discusses the limitation of the power of 
taxation to articles exclusively within the territorial 
jurisdiction of the taxing power. In this number, 
also, Prof. W. Z. Ripley discusses the stature of the 
populations of Europe as related to race and other 
factors, and the history of the «* Bubonic Plague ” 
told by Prof. Victor C. Vaughan, who also considers 
the conditions that contribute to its spread, and pre- 
sents the results of the latest studies of the bacillus by 
which it is supposed to be engendered. 


is 


McC.ure’s MAGAZINE for May gives a version of 
the story of the pursuit, capture and death of J. Wilkes 
Booth, the assassin of Lincoln, which promises to be 
the first really full and accurate one. It is written by 
a relative of Colonel Baker and Lieutenant Baker, the 
detectives who organized and led the pursuit, effected 
the capture, and disposed of Booth*s body after his 
death. General Carl Schurz reviews the second ad- 
ministration of Grover Cleveland. The article is em- 
bellished with a new portrait of Mr. Cleveland, taken 
for this special use. The story of General Grant’s 
rebuffs and disappointments in his first efforts to get 
employment in the war is told by Hamlin Garland, 
from new documents and material. This number 


also contains a series of life portraits of Daniel Web- 
ster— the ‘‘ godlike Daniel,” one of the few great 
men who looked every inch of their greatness. 
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WHAT SHALL WE READ? 


This column ts devoted to brief notices of recent pub- 
lications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
form themselves as to the latest and best new books. 


(Legal publications are noticed elsewhere.) 


THE general impression concerning the Constitu- 
tion of the United States is that it was the invention 
of the Convention which framed it, but Mr. Sydney 
George Fisher, in his very interesting work on the 
Evolution of the Constitution,’ traces back through 
previous American documents in Colonial times every 
material clause of it. These documents consist of 
twenty-nine Colonial charters and Constitutions, 
seventeen Revolutionary Constitutions, and twenty- 
three plans of union, —Zin all sixty-nine different 
forms of government which were either in actual or 
attempted operation in America during a period of 
about two hundred years, from 1584 to 1787. The 
author traces back the several clauses of the Consti- 
tution through all the previous documents, with quo- 
tations from each document, showing the gradual 
development, the experience that was acquired, or 
the experiments that were made. The book is one 
of great interest. 

Siam on the Meinam,? by Maxwell Sommerville, is 
the result of the author’s trip to the jungle of Ayuthia, 
and was called forth by the fact that Mr. Sommer- 
ville found on asking for a book on Siam, when he 
arrived at Bangkok, that nosuch book existed. His 
account of the manners and customs of the Siamese 
is interestingly and succinctly given, and the romances 
also embody many strange ceremonials and laws. 
The book is beautifully and lavishly illustrated. The 
frontispiece is a map of Siam. 

Mr. Dobson, in his Eighteenth Century Vignettes,° 
has given us a most delightful and entertaining book. 
One wonders as he reads how the author could possi- 
bly have become possessed of such a number of facts 
concerning the dead and gone of a hundred and 
more years ago. He brings back a host of most in- 
teresting individuals from the misty past and intro- 
duces them with a familiarity that makes one feel that 
they must have been his lifelong friends. Altogether, 

1 THE*‘EVOLUTION OF THE CONSTITUTION OF THE UNITED 
STATES, showing that it is a development of progressive history 
and not an isolated document, struck off at a given time, or an 
imitation of English or Dutch forms of government. By Syd- 
ney George Fisher. J. B. Lippincott Co., Philadelphia, 1897. 
Cloth, $1.50. 

2 SIAM ON THE MEINAM, from the gulf to Ayuthia, together 
with three romances, illustrative of Siamese life and customs. 
By Maxwell Sommerville. J. B. Lippincott Co., Philadelphia, 
1897. Cloth. $3.00. 

8 EIGHTEENTH CENTURY VIGNETTES. By Austin Dobson. 
Dodd, Mead & Co., New York, 1897. Cloth. 





the book is one which cannot fail to charm and de- 
light the reader. 


There is so much destroying of the beliefs of our 
childhood in the heroes of the world by the light 
thrown on them in the present day, that it is a relief 
to find that Zhe True George Washington,‘ in spite 
of the fact that he is presented to the reader as he 
really was, as is shown from his own letters and the 
opinions and letters of his friends and contemporaries, 
can still be thought of as a great man, a human one, 
to be sure, but still a man who conquered himself, 
who served his country for his country’s good and 
not for his own, and who was upright and sincere. 
The book is pleasantly written, well put together, 
and makes an attractive and valuable addition to the 
vast amount of material concerning the Father of his 
country, with which we have been favored of late. 


Among the forthcoming works to be published by 
Little, Brown & Co. is a new historical romance by 
George R. R. Rivers, author of ‘* The Governor's 
Garden,” entitled Captain Shays, a Populist of 1786. 
The scenes of the story are chiefly laid in Boston and 
Petersham, Massachusetts, and the motive is the dis- 
content of the farmers, and the noted ‘+ Shays’ Re- 
bellion ” which arose from it. 

The first volume of the new illustrated edition of 
Francis Parkman’s Histories will be published by 
Little, Brown & Co.,in May. The edition is to bea 
limited one, and will be printed from entirely new 
type. It will be in twenty medium 8vo volumes, and 
will be superbly illustrated with one hundred and 
twenty photogravure plates, consisting chiefly of au- 
thentic portraits and contemporary prints. 

A story which will attract much attention, from the 
fact that it is written quite out of the ordinary style 
of novelists, is Ze Day of his Youth,® by Alice Brown. 
A young boy, whose mother is dead, is taken by his 
father to the woods and there brought up in solitude. 
He develops intoa noble manhood through the strong 
influence of love, the suffering produced by treachery 
in love, and by unselfish devotion to humanity. The 
story is told by the means of a series of letters, and the 
narration is wonderfully graphic. The book will 
surely become very popular. 


— en — 


NEW LAW-BOOKS. 


A TREATISE ON THE LAW OF DEEDs, their form, 
requisites, execution, acknowledgment, regis- 
tration, construction and effect. Covering the 
alienation of title to real property by voluntary 
4THE TRUE GEORGE WASHINGTON. By Paul Leicester 

Ford. J. B. Lippincott Co., Philadelphia. Cloth. $2.00. 


5 THE Day oF HIS YouTH. By Alice Brown. Houghton, 
Mifflin & Co., Boston and New York, 1897. Cloth. $1.25. 
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transfer, together with chapters on tax deeds 
and sheriff’s deeds. By Roperr T. DEVLIN. 
Seconp Epirion, revised and enlarged. Ban- 
croft-Whitney Co., San Francisco, 1897. Law 
sheep. ‘Three vols., $16.50. 


The first edition of this treatise, issued some ten 
years ago, received the well-deserved endorsement of 
the legal profession, and was at once recognized as a 
standard authority upon the law of deeds. This sec- 
ond edition has been carefully revised by the author, 
and many additions have been made to both text and 
notes. In fact, so many new cases are considered, 
as to necessitate the extension of the work to three 
volumes. As a practical and exhaustive exposition 
of the law relating to the transfer of title to land, we 
heartily commend this work to our readers. 


THE Law OF RECEIVERSHIP as established and ap- 
plied in the United States, Great Britain and 
her colonies, with procedure and forms. By 
Joun W. Situ of the Chicago Bar. Lawyers’ 
Co-operative Publishing Co., Chicago, 1897. 
Law sheep, $6.00. 

Mr. Smith has given us a really admirable treatise 
in this work on receivership, one which will well 
stand the test of comparison with the several treat- 
ises upon the same subject which are already in the 
field. The arrangement is methodical, and the notes 
very full and exhaustive. Considerable space is given 
to a set of forms which are invaluable to young and 
The author states that 
he has personally examined every case cited, and 


inexperienced practitioners. 


every effort has been made to include all reported 
cases down to January 1, 1897. 


THE YEARLY ABRIDGMENT REPORTS. 
a full analysis of all cases decided in the Eng- 
lish Superior Courts during the legal year 
1895-96, so far as reported to the end of 
December, 1896, in all the reports, together 
with a selection from the Scotch and Irish Re- 
ports. By ARTHUR ‘TURNOUR Murray, B. A., of 
Lincoln’s Inn. Butterworth & Co., London, 
Eng., 1897. Cloth, $4.50. 


OF Being 


This book will be appreciated by American law- 
yers who desire to keep fully in touch with recent 
English decisions. Unlike an ordinary digest, this 
work of Mr. Murray’s is not a mere compilation of 
existing head notes, but consists of an analysis, the 
result of careful perusal, by the editor himself, of every 
reported case. It also differs from other digests in 
that a// cases cited, whether by judge or counsel, are 
included. 








EXECUTIVE PowERS IN RELATION TO CRIME AND 
DIsoRDER, or The Powers of Police in England. 
A short treatise on the executive powers which 
may be exercised by private citizens and offi- 
cial persons for the pursuit of crime and main- 
tenance of public order. By THomas W. Hay- 


crorT, B. A., of the Inner Temple. Butter- 
worth & Co., London, Eng., 1897. Cloth, 


$1.80. 

The object of this book is to present in a clear and 
concise manner the various executive powers, whether 
derived from the common law or from statute, which 
may be exercised for the pursuit of crime or for the 
maintenance of public order. The duties of justices, 
coroners, constables, etc., as well as private citizens, 
are clearly set forth. The book is one which may be 
read with profit by everyone. 


Dicest OF INSURANCE Cases, Vol. IX, for the 
year ending Oct. 31, 1896. By JoHN A. FINCH 
of the Indianapolis Bar. ‘The Bowen-Merrill 
Co., Indianapolis and Kansas City, 1897. 
This volume contains all the decisions of the 

United States Supreme, Appellate and Circuit Courts, 

and of the Appellate Courts of the various states and 

foreign countries, in any manner affecting insurance 
companies ; also references to annotations and to lead- 

ing articles on insurance in the law journals. 835 

cases are reported. The original plan of giving the 

abstract of each case in full, under one title, has been 
continued in this volume. 


COMMENTARIES ON THE LAWS OF ENGLAND. In 
four books. By Str WILLIAM BLACKSTONE. 
With notes selected from the editions of Arch- 
bold, Christian, Coleridge, Chitty, Stewart, 
Kerr and others; and in addition, notes and 
references to all text-books and 
wherein the Commentaries have been cited, 
and all statutes modifying the text. By WiL- 
LIAM Draper Lewis, Ph.D. Rees Welsh & 
Co., Philadelphia, 1897. 


decisions 


No more fitting work could have been chosen by 
the publishers with which to commence their «+ Edu- 
cational Law Series” than Blackstone’s ‘* Commen- 
taries,” and they have been fortunate to secure the 
services of Prof. Lewis, dean of the Faculty of the 
Law Department of the University of Pennsylvania, 
as editor. As a result, we have one of the most 
satisfactory editions of the great commentator’s work 
which has yet been published. ++ The Educational 
Law Series ” is published a volume each month, and 


the subscription price is ten dollars a year. 























